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SHniteb States Court of Appeals? 

District of Columbia 


No. 9780 


Lawrence E. deS. Hoover, 

Appellant, 

vs. 

Richard M. Cutts, Jr., and Dorothea Lane Cutts, 
trading as Cutts Compensator, 

Appellees, 


Appeal from the District Court of the United States 
for the District of Columbia 


JOINT APPENDIX TO BRIEFS 

246 IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF 
COLUMBIA 

Lawrence E. deS. Hoover, Warrenton, Va., 

Plaintiff, 


vs. 

Richard M. Cutts, Jr., and Dorothea Lane Cutts, 
trading as Cutts Compensator, Marshall, Va., 

Defendants, 


C. A. No. 33815 
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Complaint 

(Filed Mar 201946 Charles E. Stewart, Clerk) 
(Accounting under Agency Agreement) 

1. The amount in controversy herein is within the 
exclusive jurisdiction of this Court. 

2. Defendants are indebted unto plaintiff in the mini¬ 
mum sum of $7500.00 for that, heretofore, by virtue of two 
certain agreements dated January 1, 1941 and April 1, 
1941 respectively, copies of which are hereto attached as 
Exhibits “A” and “B” to this complaint, defendants 
agreed to pay plaintiff a commission of 20% of the income 
received by defendants, among other sources, as a result 
of the ownership of patents on patented articles, referred 
to in said Exhibit “A”, or any refinements thereof or new 
patents relating to weapons and firearms. 

3. Said Exhibit “B” provided, among other things, that 
plaintiff would be entitled to an accounting from defend¬ 
ants from time to time and would have access to, and 

the right to inspect, during reasonable business 
247 hours, the books and records of defendants relating 
to the income from said patents. 

4. Despite the provisions of the agreements aforesaid 
the defendants have failed and refused to account to 
plaintiff for income received as aforesaid from certain 
firms, including the Lyman Gun Sight Corporation, of 
Middletown, Connecticut, and have failed and refused to 
permit plaintiff to inspect the books and records of the 
defendants relating to said income. 

Wherefore, plaintiff demands (1) an accounting from the 
defendants in accordance with the agreements aforesaid; 
(2) a reference to the Auditor of this Court so that the 
accounts between the parties may be determined and 
stated; and (3) judgment against the defendants for such 
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sums of money as may be found to be owing plaintiff by 
the defendants, with interest and costs. 

Wm. H. Matthews, Jr. 

Wm. H. Matthews, Jr. 

821 15th St, N. W. 

Washington, D. C. 

Attorney for Plaintiff. 

Jury Trial Demand 

The plaintiff hereby demands a jury trial of all legal 
issues herein. 

Wm. H. Matthews, Jr. 

Wm. H. Matthews, Jr. 

Attorney for Plaintiff. 

• • • • 

249 Exhibit “A” 

(Filed Apr 5 1946 Charles E. Stewart, Clerk) 

THIS AGREEMENT having the effective date of 
January 1,1941, made by and between AUTO-ORDNANCE 
CORPORATION, a New York Corporation (herein re¬ 
ferred to as “AUTO”), and CUTTS COMPENSATOR 
of Washington, D. C. (herein referred to as “CUTTS”), 

_ WITNESSETH: 

WHEREAS, AUTO represents that it owns and con¬ 
trols certain patents covering submachine guns and semi¬ 
automatic rifles, and certain manufacturing equipment 
therefor, and that it is in the business of selling or causing 
the aforesaid weapons to be sold; and 

WHEREAS, CUTTS represents that it owns or con¬ 
trols all patents relating to the device known as the “Cutts 
Compensator” and which patents issued by the United 
States Patent Office are more particularly numbered 
1605393, 1636357, 2112831 and 2165457; and 


/ 
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Complaint 

(Filed Mar 20 1946 Charles E. Stewart, Clerk) 
(Accounting under Agency Agreement) 

1. The amount in controversy herein is within the 
exclusive jurisdiction of this Court. 

2. Defendants are indebted unto plaintiff in the mini¬ 
mum sum of $7500.00 for that, heretofore, by virtue of two 
certain agreements dated January 1, 1941 and April 1, 
1941 respectively, copies of which are hereto attached as 
Exhibits “A” and “B” to this complaint, defendants 
agreed to pay plaintiff a commission of 20% of the income 
received by defendants, among other sources, as a result 
of the ownership of patents on patented articles, referred 
to in said Exhibit “A”, or any refinements thereof or new 
patents relating to weapons and firearms. 

3. Said Exhibit “B” provided, among other things, that 
plaintiff would be entitled to an accounting from defend¬ 
ants from time to time and would have access to, and 

the right to inspect, during reasonable business 
247 hours, the books and records of defendants relating 
to the income from said patents. 

4. Despite the provisions of the agreements aforesaid 
the defendants have failed and refused to account to 
plaintiff for income received as aforesaid from certain 
firms, including the Lyman Gun Sight Corporation, of 
Middletown, Connecticut, and have failed and refused to 
permit plaintiff to inspect the books and records of the 
defendants relating to said income. 

Wherefore, plaintiff demands (1) an accounting from the 
defendants in accordance with the agreements aforesaid; 
(2) a reference to the Auditor of this Court so that the 
accounts between the parties may be determined and 
stated; and (3) judgment against the defendants for such 
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sums of money as may be found to be owing plaintiff by 
tbe defendants, with interest and costs. 

Wm. EL Matthews, Jr. 

Wm. H. Matthews, Jr. 

821 15th St, N. W. 
Washington, D. C. 

Attorney for Plaintiff. 

Jury Trial Demand 

The plaintiff hereby demands a jury trial of all legal 
issues herein. 

Wm. EL Matthews, Jr. 

Wm. EL Matthews, Jr. 
Attorney for Plaintiff. 


249 Exhibit “A” 

(Filed Apr 5 1946 Charles E. Stewart, Clerk) 

THIS AGREEMENT having the effective date of 
January 1,1941, made by and between AUTO-ORDNANCE 
CORPORATION, a New York Corporation (herein re¬ 
ferred to as “AUTO”), and CUTTS COMPENSATOR 
of Washington, D. C. (herein referred to as “CUTTS”), 

_ WITNESSETH: 

WHEREAS, AUTO represents that it owns and con¬ 
trols certain patents covering submachine guns and semi¬ 
automatic rifles, and certain manufacturing equipment 
therefor, and that it is in the business of selling or causing 
the aforesaid weapons to be sold; and 

WHEREAS, CUTTS represents that it owns or con¬ 
trols all patents relating to the device known as the “Cutts 
Compensator” and which patents issued by the United 
States Patent Office are more particularly numbered 
1605393, 1636357, 2112831 and 2165457; and 


/ 
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WHEREAS, CUTTS represents that it owns or con¬ 
trols a patent relating to the device known as the “Bolt 
Return Accelerator” and which patent issued by the United 
States Patent Office is more particularly numbered 
1788279; and 

WHEREAS, AUTO desires to obtain from CUTTS and 
CUTTS desires to grant to AUTO, all upon the terms 
and conditions hereinafter set forth, the exclusive right 
(as hereinafter limited) to manufacture, or cause to be 
manufactured, and to sell and use and cause to be sold and 
used, Cutts Compensators and Bolt Return Accelerators 
and the combination of the two, of all types not only as 
disclosed in the foregoing mentioned patents but also any 
improvements that may be made thereover, provided how¬ 
ever for use only on military weapons of any kind, nature 
or description whatsoever, and excepting always sporting 
weapons, (AUTO acknowledging that it has been apprised 
of the fact that a license has been granted by CUTTS to 
others with respect to the Cutts Compensator for the 
manufacture and sale of said compensator exclusively for 
non-military purposes), and to sublicense others to manu¬ 
facture, use and sell, or cause to be manufactured, sold 
and used the said articles as hereafter provided. 

250 NOW", THEREFORE, in consideration of the 
premises and of the covenants and conditions here¬ 
inafter set forth, the parties hereto agree as follows: 

FIRST: CUTTS hereby grants unto AUTO and AUTO 
hereby accepts from CUTTS the exclusive right to manu¬ 
facture, or cause to be manufactured, and to sell and use 
or to cause to be sold and used, Cutts Compensators and 
Bolt Return Accelerators for use only on military weapons 
or ordnance of any kind, nature or description whatsoever, 
in such quantities and at such times within the duration 
of this agreement as AUTO shall in its sole and absolute 
judgment deem advisable. 
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SECOND: With respect to the sales of Cutts Com¬ 
pensators and Bolt Return Accelerators manufactured by 
AUTO pursuant to the exclusive license granted in para¬ 
graph “FIRST’’ hereof, AUTO shall pay CUTTS, 

(a) Upon each Cutts Compensator sold by AUTO 
suitable for use on firearms of the type now manu¬ 
factured and/or sold by or for AUTO or for which 
AUTO now owns or controls patents or manufactur- 

. ing equipment, namely, the Thompson submachine 
gun, the sum of One Dollar ($1.00) per compensator 
so sold; 

(b) It is hereby understood that royalties payable 
upon Cutts Compensators or Bolt Return Accelerators 
or a combination thereof, for use on firearms of any 
type other than that mentioned in subdivision (a) of 
this paragraph, shall be subject to a separate agree¬ 
ment; 

(c) From all royalties received by AUTO from 
persons or concerns to whom AUTO shall give sub¬ 
licenses under its exclusive license herein granted as 
authorized in paragraph “THIRD” hereof, AUTO 
shall pay to CUTTS twenty-five (25%) per cent of 
the net royalty received by AUTO from such sub¬ 
licenses provided however that the minimum payable 
to CUTTS shall not be less than One Dollar ($1.00) 
for each compensator; 

(d) For the purpose of construing subdivisions 
(a) and (b) of this paragraph “SECOND”, no 
royalties shall be considered due CUTTS (excepting 
always the minimum royalties specified in paragraph 
“FIFTH” hereof) unless and until AUTO shall have 
received payment of the price at which the articles 
were sold by it. 

THIRD: CUTTS agrees that AUTO, so long as this 
exclusive license shall remain in full force and effect, shall 
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have the right to sublicense its parent organizations, 
251 subsidiaries, successors and assigns, and to likewise 
sublicense others, but always within the limitations 
of the exclusive license by this agreement granted to 
AUTO, provided however, that AUTO agrees that in the 
event it grants any sublicenses to AUTO’s parent organiza¬ 
tions, subsidiaries, successors or assigns, the net royalty 
to CUTTS shall not in any event be less than One 
Dollar ($1.00) per compensator or accelerator as covered 
by paragraph “SECOND”, subdivisions (a) and (c); pro¬ 
vided further that all sublicenses granted by AUTO shall 
under no circumstances be granted by it directly or indi¬ 
rectly for the purpose of evading any of the terms, cove¬ 
nants and conditions by this agreement imposed upon 
AUTO. AUTO agrees to keep CUTTS fully and com¬ 
pletely informed in writing of any and all sublicenses 
granted by AUTO in accordance with the authority in this 
paragraph contained. AUTO, however, shall in no event 
grant sublicenses outside of the United States without first 
obtaining the prior written consent of CUTTS. 

FOURTH: Payment to CUTTS, if any, pursuant to 
subdivision (a) of paragraph “SECOND”, shall be made 
within sixty (60) days from the end of the month in which 
such sales have been consummated and paid for, such pay¬ 
ment to be accompanied by an itemized accounting of sales. 
With respect to payments, if any, to CUTTS pursuant to 
subdivision (c) of paragraph “SECOND”, AUTO shall 
render an accounting to CUTTS between the first and fif¬ 
teenth days of each October, January, April and July of 
each year during the duration of this agreement and shall 
pay to CUTTS the amounts due on such accounting not 
later than thirty (30) days after the rendition thereof. All 
accountings in this paragraph provided, shall be complete, 
accurate and true and shall be certified or sworn to by an 
official of AUTO. The books of AUTO and of its parent 
and subsidiary organizations and its successors and assigns, 
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with reference to all matters involving the CUTTS patents, 
shall at all times during the reasonable business hours of 
the day be open to inspectioh by CUTTS, its agents and 
employees who are authorized to make copies and extracts 
therefrom and to receive the assistance in so doing of 
AUTO. Unless CUTTS shall question the amount 
252 disclosed by any accounting so rendered within 
sixty (60) days after the date upon which it shall 
have been mailed or delivered to it or its duly authorized 
agent, the account so stated shall be deemed by the 
parties hereto to be full, true and correct. 

FIFTH: AUTO agrees that with respect to royalties 
payable under and pursuant to paragraph “SECOND”, 
subdivision (a) hereof, it will in any event pay not less 
than a guaranteed minimum royalty in the sum of $100,000 
during the first two years of this agreement, such pay¬ 
ments to be made quarterly in advance, $12,500 on the 1st 
days of January, April, July and October of said two years. 
AUTO shall have the right to credit said total minimum 
royalties of $100,000 against the total royalties due to 
CUTTS pursuant to paragraph “SECOND”, subdivision 
(a) of this agreement for the two year period ending the 
last day of December, 1942 but not thereafter, and all 
royalties exceeding the sum of $100,000 for said two year 
period shall be paid to CUTTS as in this agreement pro¬ 
vided, except, however, that AUTO shall not be obligated 
to pay to CUTTS, and CUTTS shall not be entitled to 
receive from AUTO as royalties, pursuant to paragraph 
“SECOND”, subdivision (a) hereof, in excess of $250,000 
for the said two years. 

SIXTH: All payments to CUTTS provided for in this 
agreement (except the minimum royalties in paragraph 
“FIFTH” hereto provided) shall be payable only out of 
cash or other property actually received by AUTO, but if 
in property other than cash, shall be paid to CUTTS in 
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cash when converted into cash by AUTO, or if converted 
into any other property by AUTO, shall be paid in cash at 
the fair market value of the original property at the date 
of such conversion. AUTO shall not be deemed to guar¬ 
antee to CUTTS the credit of any purchaser or sublicensee. 
Nothing in this agreement (except the limitations herein 
expressly provided) shall be deemed to restrict the terms 
as to credit, price or otherwise upon which AUTO may 
sell compensators and accelerators, or cause the same to 
be sold, or upon which AUTO may grant to others sub¬ 
licenses for the manufacture, use or sale of compensators 
and/or accelerators, or to restrict the price which AUTO 
may fix from time to time for such compensators 
253 and/or accelerators, nor shall anything herein be con¬ 
strued as obligating AUTO to CUTTS in any way 
for the refusal to make sales of or grant licenses with re¬ 
spect to CUTTS compensators and accelerators; it being 
understood and agreed that AUTO shall be entitled to 
exercise complete discretion with respect to all sales and 
the terms thereof and all other matters relating to sub¬ 
licensing, manufacture, sale and use of compensators and 
accelerators, subject only to any contrary provisions in 
this agreement expressly set forth. 

SEVENTH: CUTTS hereby agrees to devote such 
time and effort and give such assistance to AUTO with 
respect to his inventions and improvements and further 
developments thereof as shall be consistent with the duties 
and obligations of Major Richard M. Cutts, Jr., as an 
officer of the American Service, and the geographical posi¬ 
tion of his official station. All travel expenses and other 
proper charges incurred by the said Major Richard M. 
Cutts, Jr. or his duly appointed agent in furtherance of 
the foregoing sentence shall be paid by AUTO, provided 
that no disbursements in excess of $100. shall be incurred 
by CUTTS without AUTO’s prior consent. CUTTS 
agrees, without additional consideration, to grant unto 
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AUTO the exclusive right to manufacture and sell and 
grant sublicenses (subject to paragraph “THIRD” 
hereof) to manufacture and sell all its future improve¬ 
ments, whether patented or not patented, applicable to the 
muzzle or breach of any military weapon of any kind, 
nature or description whatsoever (but excepting non-mili¬ 
tary weapons) which CUTTS may now have or may here¬ 
after develop or acquire during the duration of this 
agreement, upon the same terms and conditions as speci¬ 
fied herein with reference to the compensators and accel¬ 
erators. 

AUTO agrees to keep CUTTS fully informed in writing 
of any and all improvements which it may devise or invent 
with reference to the compensator and accelerator during 
the life of this agreement. Upon the termination of this 
agreement AUTO agrees that CUTTS shall have the right 
to the use of such inventions and improvements, whether 
patented or not, without the payment of royalties to AUTO 
therefor, unless AUTO itself must pay royalties thereon, 
and then only to the same extent. AUTO agrees to 
254 execute and deliver to CUTTS any instruments 
necessary to carry out the intent and purpose of 
this provision. 

EIGHTH: This agreement shall be effective as of the 
opening of business on January 1,1941, and shall continue 
for a period of two years, provided however, that AUTO 
shall have the right, upon the giving of notice by AUTO 
to CUTTS at any time prior to October 1, 1942, either 

(a) to continue this agreement for an additional 
period of two years upon the same terms and condi¬ 
tions as apply to the period 1941-1942 inclusive of 
the right by AUTO again to continue for a still further 
two year period, or 

(b) to pay to CUTTS One Dollar ($1.00) per com¬ 
pensator sold by AUTO, irrespective of the number 
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sold, this right by AUTO to continue for the life of 
the patents hereinabove mentioned. 

In the absence of any such notice from AUTO to CUTTS 
as provided in this paragraph, all rights and obligations of 
the parties hereunder shall cease and terminate. Nothing 
herein provided shall be construed to limit the right of 
CUTTS to terminate this agreement under the provisions 
of paragraph “ELEVENTH” hereof. 

NINTH: In case of the termination of this agree¬ 
ment, in accordance with the foregoing provision, or in 
accordance with the provisions of paragraph “ELEV¬ 
ENTH” hereof, AUTO and its parent organizations, sub¬ 
sidiary organizations, successors, assigns and sublicensees, 
shall be authorized to dispose of all of the articles covered 
by this agreement on hand or in process of manufacture 
on the effective date of termination, and as to such, the 
applicable terms and conditions of this agreement (and the 
payment of royalties thereon) shall continue until the dis¬ 
position thereof. 

TENTH: Notwithstanding any of the other provisions 
of this agreement, AUTO shall not be required to make 
any payments of royalties to CUTTS in any of the events 
set forth in (a), (b), (c) or (d) of this paragraph: 

(a) The sale of all or substantially all of its in¬ 
ventory in connection with the sale, assignment or 
transfer by AUTO in good faith in a bona fide trans¬ 
action of all or a substantial part of its business; 

(b) The sublicensing to manufacture, use or sale 
of any of the articles specified in this agreement in 

connection with the sale, assignment or transfer by 
255 AUTO in good faith and in a bona fide transac¬ 
tion of all or a substantial part of its business, 
provided that in either of such cases AUTO shall 
promptly notify CUTTS in writing by registered mail 
of such action, and provided further that in either 


11A 


of such cases the purchaser, assignee, transferee or 
sub-licensee, as the case may be, shall assume the obli¬ 
gations of AUTO to CUTTS hereunder with respect 
to the portion of the business so sold, assigned or 
transferred; 

(c) In the event that any of the patents covered 
by this agreement are proved invalid, no royalties will 
be paid on the patent or patents so proved; 

(d) In the event that during the existence of this 
exclusive license AUTO shall manufacture for the 
United States Army any weapons involving Cutts 
Compensators or Bolt Return Accelerators and the 
Army, by virtue of law, shall become entitled to the 
use of the patents mentioned herein without payment 
of royalties, then and only as to such weapons no 
royalties shall be paid to CUTTS by AUTO. 

AUTO agrees that it will promptly notify CUTTS by 
registered mail of all such royalty free orders received 
by it from the United States Army. 

AUTO acknowledges that it has been duly apprised of 
the right of the United States Navy to manufacture accel¬ 
erators under CUTTS patent #1788279, without the pay¬ 
ment of royalty to CUTTS. 

ELEVENTH: CUTTS shall have the right at its 
option, anything herein contained to the contrary not¬ 
withstanding, and in addition to any legal and equitable 
rights which it might otherwise have, to terminate this 
agreement in its entirety at any time upon ten days’ 
notice by registered mail to AUTO upon the happening 
of any of the following (which shall be considered de¬ 
faults of AUTO). In the event that: 

(a) A petition in bankruptcy is filed by AUTO 
or AUTO is adjudicated a bankrupt; 

(b) An assignment for the benefit of creditors is 
made by AUTO. 
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(c) A judgment is rendered against AUTO which 
is not satisfied of record or bonded within 30 days 
thereafter. 

(d) The specified royalties provided in paragraph 
“SECOND’’ hereof are wrongfully withheld. 

(e) The accountings provided for in paragraph 
“FOURTH” hereof are not furnished and the right 
of inspection provided for in paragraph “FOURTH” 
is unreasonably denied. 

(f) AUTO grants sublicenses outside of the United 
States, without having first obtained the prior written 

consent of CUTTS thereto. 

256 (g) AUTO fails to comply with the provisions 

of paragraph “THIRD” hereof. 

(h) The minimum royalties are not paid by AUTO 
in the amount and at the time specified in paragraph 
“FIFTH” hereof. 

(i) AUTO fails to obtain CUTTS’ consent in writ¬ 
ing to assignment as provided in paragraph “THIR¬ 
TEENTH” hereof. 

Exercise of the right of termination by CUTTS shall 
not relieve AUTO from the payment of royalties due on 
the termination, received or payable thereafter. Failure 
at any time on the part of CUTTS to exercise his option 
of the right to terminate under this paragraph or under 
paragraph “EIGHTH” hereof, shall in no event be con¬ 
sidered a waiver of his right so to do, provided that at 
the time of giving such notice of termination the default 
shall not have been cured. 

In the event of the termination of this agreement for 
any reason whatsoever AUTO agrees that it will promptly 
return to CUTTS all blueprints, drawings and other data 
at any time furnished by CUTTS to it. 

TWELFTH:’ The parties hereto agree to use their 
best efforts to protect, preserve and maintain all patents 
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which now exist or may hereafter issue on any of the 
articles contemplated by this agreement. CUTTS agrees 
that it will not assign, pledge or otherwise dispose of any 
of such patents during the duration of this agreement, 
provided, however, that nothing herein contained shall de¬ 
prive CUTTS of the right to grant licenses with respect 
to non-military weapons. 

AUTO agrees to bear the expense of defending any 
present or future patents on compensators and acceler¬ 
ators and prosecuting infringements involving military 
uses thereon, except that the expense of the present in¬ 
fringement suit, now pending with reference to patent 
#2112831, shall be borne by CUTTS. 

THIRTEENTH: This agreement and all the provisions 
hereof shall be binding upon and shall inure to the benefit 
of the parties hereto and their respective heirs, adminis¬ 
trators, executors, successors and assigns, but the same 
shall not be assignable by either party without the 
257 consent in writing of the other, except that AUTO 
shall be entitled to assign this agreement only in 
connection with the sale, assignment or transfer of 
all or a substantial part of its business. 

FOURTEENTH: Any notice under this agreement to 
AUTO shall be deemed to have been duly given upon the 
mailing thereof by registered mail to AUTO-ORDNANCE 
CORPORATION, 80 Broadway, New York, New York; 
and any notice to CUTTS shall be deemed to have been 
duly given upon the mailing of the original thereof by 
registered mail to Major Richard M. Cutts, Jr., United 
States Marine Corps Headquarters, Washington, D. C., 
provided, however, that either party shall have the right 
from time to time under the terms of this agreement to 
change the address to which any notices shall be addressed, 
by mailing a notice of such change of address by registered 
mail to the other party. 
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FIFTEENTH: This agreement shall supersede, termi¬ 
nate and cancel all agreements heretofore entered into 
by the parties hereto. 

SIXTEENTH: In consideration of the execution of this 
agreement, each of the parties hereto hereby releases and 
discharges the other from any and all obligations arising 
out of any prior agreements which may have been entered 
into between them. Upon this agreement becoming effec¬ 
tive, there shall be an accounting and payment of royalty 
due CUTTS under the prior agreement bearing date of 
July 1, 1940 up to the effective date of this present agree¬ 
ment. 

SEVENTEENTH: This agreement shall not be altered, 
modified or changed except in writing duly signed by the 
present parties hereto, their heirs, administrators, exe¬ 
cutors, successors and assigns, and this paragraph shall 
under no circumstances be waived or considered waived. 

EIGHTEENTH: In the event that any article or pro¬ 
vision of this agreement shall be determined to be void 
by reason of indefiniteness or illegality, or otherwise, such 
determination shall not effect the remaining articles or 
provisions of this contract which shall remain in full force 
and effect to the same extent and with the same effect as 
if the said article or provision determined to be void had 
never been a part of this contract. 

258 IN WITNESS WHEREOF, AUTO has caused 
this instrument to be signed by its president and 
duly authorized its corporate seal to be hereunto afiixed 
and attested to by its secretary, and CUTTS has duly 
executed this instrument, all as of the day and year first 
above written. 

Auto-Ordnance Corporation 
By Russell Maguire 
President 
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Attest: 

Raymond Koonz 
Secretary 

Cutts Compensator 
By R. M. Cutts, Jr. 

Attest: 

H. Stewart McDonald 
259 Exhibit “B” 

(Filed Apr 5 1946 Charles E. Stewart, Clerk) 

Memorandum of Agreement 

In consideration of the mutual covenants herein con¬ 
tained, it is understood and agreed by and between CUTTS 
COMPENSATOR of Alexandria, "Virginia, hereinafter re¬ 
ferred to as 11 CUTTS”, and LAWRENCE E. deS. 
HOOVER of Warrenton, Virginia, hereinafter referred 
to as “HOOVER”, as follows: 

1. It is contemplated by both parties that HOOVER is 
to act as the sole representative of AUTO-ORDNANCE 
CORPORATION under the terms and provisions of a cer¬ 
tain agency agreement (as distinguished from a royalty 
agreement) between CUTTS and said Corporation having 
the effective date of January 1, 1941, and that HOOVER 
is to receive from AUTO-ORDNANCE CORPORATION 
all of the twenty (20%) percent agency commission pro¬ 
vided for in paragraph 5 of said agency agreement. 

2. Immediately upon the severance of HOOVER’S 
business connection with AUTO-ORDNANCE CORPORA¬ 
TION, for whatever reason, HOOVER shall from that time 
on act and serve as CUTTS’ sole agent in the promotion 
of the adoption and use of the articles referred to in said 
agreement between CUTTS and AUTO-ORDNANCE COR¬ 
PORATION, and such agency of HOOVER shall continue 
at least for the duration of time any agreement or agree- 
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ments are in existence between AUTO-ORDNANCE COR- 
PANY and CUTTS COMPENSATOR or CUTTS and for 
an indefinite period thereafter, subject only to cancellation 
by either party on written notice to the other, sent by regis¬ 
tered mail, such notice to be effective six (6) months after 
the date of mailing, and HOOVER’s right to receive 
compensation hereunder shall continue throughout said 
period of six (6) months. 

260 3. During said period of HOOVER’s acting as 

sole agent and representative of CUTTS, HOOVER 
shall receive and CUTTS shall pay for HOOVER’s serv¬ 
ices and efforts twenty (20%) percent of the income re¬ 
ceived by CUTTS as a result of the ownership of patents 
on patented articles referred to in said agreement between 
CUTTS and AUTO-ORDNANCE CORPORATION or any 
refinements thereof or new patents relating to weapons 
and firearms, exclusive of sporting weapons. 

4. The payment of said compensation to HOOVER 
shall be made within a reasonable time after CUTTS has 
received income in whatever amount and from whatever 
source as a result of the ownership of said patents or any 
improvements or refinements thereof or of any further 
patents as hereinbefore provided. HOOVER shall be en¬ 
titled to an accounting from CUTTS from time to time, 
but at least once a year, and shall have the right during 
reasonable business hours to inspect the books and records 
of CUTTS relating to the income from said patents. 

5. This agreement and HOOVER’s agency for CUTTS 
shall also be deemed to extend to and to cover other 
patents obtained by CUTTS with respect to or relating 
to weapons and firearms and appliances and appurtenances 
thereto, exclusive of sporting weapons, and shall also be 
deemed to include improvements and refinements of the 
articles hereinbefore expressed to be covered by patents 
already issued and in force. 
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6. It is understood that HOOVER will make no bind¬ 
ing agreements or commitments or undertakings on behalf 
of CUTTS without the latter’s prior approval thereof until 
such time as RICHARD M. CUTTS, JR. notifies 
HOOVER in writing that he shall be out of conti- 

261 nental United States or for any reason unavailable 
to give such prior approval, following which notifica¬ 
tion HOOVER shall have full power and authority to take 
all necessary steps and action with respect to the pro¬ 
motion of the adoption and use of all of the articles cov¬ 
ered by this agreement; and CUTTS shall then provide 
HOOVER with all necessary written authority, by power 
of attorney or otherwise, to enable HOOVER to carry out 
the terms and conditions of his agency. HOOVER shall 
be given notification of RICHARD M. CUTTS, JR. ’s 
return to the United States and it shall then be determined 
whether or not HOOVER’s full power and authority shall 
continue. 

IN WITNESS WHEREOF, the parties hereto have af¬ 
fixed their signatures in full execution of this agreement 
this 1st day of April, 1941. 

Cutts Compensator 

By R. M. Cutts, Jr. 

Lawrence E. deS. Hoover 

WITNESSES: 

H. Stewart McDonald 

H. Stewart McDonald 

• • • • 

(Filed Apr 201946 Charles E. Stewart, Clerk) 

262 Answer of Richard M. Cutts, Jr. 

—First Defense— 

The complaint fails to state a claim upon which relief 
may be granted. 
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—Second Defense— 

1. This defendant neither admits nor denies the first 
paragraph of the complaint, but demands strict proof 
thereof. 

2 & 3. This defendant admits the execution of the agree¬ 
ments referred to as Exhibits “A” and “B” in the com¬ 
plaint and filed herein, bnt says that said contracts speak 
for themselves and need no interpretation thereof by the 
plaintiff. He denies each and every other allegation of 
said paragraphs 2 and 3 of the complaint. 

4. He denies each and every allegation of paragraph 4 
of the complaint. 

—Third Defense— 

Further answering said complaint this defendant states 
as follows: 

5. He has always promptly paid the plaintiff such sums 
and commissions as were properly due him by Cutts Com¬ 
pensator, and has rendered him all necessary and required 
accounts under and by virtue of the agreements between 
the parties. 

6. The only commissions or monies due the plaintiff 
were due and payable him under and by virtue of the 
contract between Auto-Ordnance Corporation and Cutts 
Compensator, filed herein as “Exhibit A”; and the plain¬ 
tiff is not entitled to any commissions or monies 

263 whatsoever for or on account of any contracts be¬ 
tween said Cutts Compensator and any other firm 
or concern, including Lyman Gun Sight Corporation 
of Middletown, Connecticut. 

7. The above contract between Cutts Compensator and 
the Lyman Gun Sight Corporation was entered into long 
before the agreements were made between Cutts Compen¬ 
sator, Auto-Ordnance Corporation, and the plaintiff; all 
of which was well known to the plaintiff herein. Said con¬ 
tract with the Lyman Gun Sight Corporation provided for 
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a license or royalty arrangement for the manufacture of 
sporting type weapons employing the use of the Cutts 
compensators, and these facts were likewise well known to 
the plaintiff. 

8. The plaintiff has attempted to base his claim 
against the defendants herein solely upon certain sales 
made by the Lyman Gun Sight Corporation to the United 
States Government, or an agency thereof, of its sporting 
weapons employing the Cutts Compensator patents or de¬ 
vices, simply because the ultimate use of said weapons 
may have been for the military, and although the weapons 
made and sold by said Lyman Gun Sight Corporation, as 
aforesaid, were the same weapons or type of weapons it 
regularly manufactured and sold in compliance with its 
contract with Cutts Compensator. This defendant says 
that the ultimate use of the weapons made by either the 
Lyman Gun Sight Corporation or the Auto-Ordnance Cor¬ 
poration was never within the control of either the manu¬ 
facturer or the defendants herein; and that it was never 
within the contemplation of the parties hereto that the ulti¬ 
mate use of said weapons would determine plaintiff’s com¬ 
pensation; and that such conclusions of the plaintiff are 
wholly without warrant and contrary to the letter and 
spirit of the agreements and understandings of the parties 
thereto. 

WHEREFORE, having fully answered the complaint, 
the defendant prays: 

(1) That the complaint filed herein be finally dismissed 
with prejudice; 

(2) That the defendant may be awarded a judg- 
264 ment against the plaintiff for his costs and reason¬ 
able counsel fees incurred in defense of this action. 
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(3) And for snch other relief as may be just and 
proper. 

C. Leo De Oesey 
C. Leo De Oesey 
Maubice Friedman 
Maueice Friedman 
Attorneys for Defendant, 
Richard M. Cutts, Jr. 

401 National Savings & Trust 
Bldg. 

"Washington 5, D. C. 


265 Amendment to Complaint 

(Filed May 27 1947 Charles E. Stewart, Clerk) 

By leave of court first had and obtained, paragraph 2 of 
the original complaint filed herein is hereby amended by 
plaintiff to read as follows: 

“2. Defendants are indebted unto plaintiff in the 
minimum sum of $7500, by virtue of three certain agree¬ 
ments, two of which are attached to the original complaint 
as Exhibits “A*’ and “B”. The third agreement is at¬ 
tached hereto as Exhibit “C”. By said agreements, de¬ 
fendants agreed to pay plaintiff a commission of 20% of 
the income received by defendants, among other sources, 
as a result of the ownership of patents on patented articles, 
referred to in said agreements known as Exhibits “A” 
and “C”, or any refinements thereof or new patents re¬ 
lating to weapons and firearms.” 

Wm. H. Matthews, Jr. 

Wm. H. Matthews, Jr. 

H. Max Ammerman 
H. Max Am merman 
Attorneys for Plaintiff. 
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266 Exhibit “C” 

(Filed May 27 1947 Charles E. Stewart, Clerk) 

THIS AGREEMENT having the effective date of Jan¬ 
uary 1, 1941, between CUTTS COMPENSATOR of Alex¬ 
andria, Virginia, hereinafter referred to as “CUTTS”, 
and AUTO-ORDNANCE CORPORATION, a New York 
Corporation, hereinafter referred to,as “AUTO”, 

WITNESSETH: 

1. CUTTS is now the owner of patents issued by the 
United States Patent Office and numbered 1605393, 
1636357, 2112831, 2165457, and 1788279, and is desirous of 
obtaining the services of AUTO as the sole agent in the 
promotion of the adoption and use of the articles covered 
by said patents in all fields, exclusive of sporting weapons, 
upon terms and conditions hereinafter set forth. 

2. It is understood by both parties hereto that LAW¬ 
RENCE E. deS. HOOVER of Warrenton, Virginia, 
(hereinafter referred to as “HOOVER”) is now Vice- 
President of AUTO and that CUTTS is desirous of em¬ 
ploying AUTO as sole agent only in the event that 
HOOVER shall represent AUTO in the performance of 
such services as AUTO may render by virtue of this 
agreement. 

3. It is understood and agreed that AUTO hereby 
grants to HOOVER express, exclusive, and uncontrolled 
authority to represent AUTO in the performance of such 
services as AUTO may undertake by virtue of this agree¬ 
ment, upon the express understanding however, (a) that 
the activities and services of HOOVER hereunder will 
advance and promote the interests of AUTO, and (b) that 
prior to its execution by the parties hereto this agree¬ 
ment shall be submitted to and approved by the 

267 Board of Directors of AUTO which will provide 
CUTTS and HOOVER with a properly certified 
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! copy of a resolution of AUTO approving this agreement. 

4. This agency is to continue for the duration of time 
that any other agreement or agreements are in existence 
between AUTO and CUTTS, provided, however, that this 
agreement shall cease and terminate immediately upon 
HOOVER’s severance of his business connection with 
AUTO. 

5. This agreement and ATJTO’s agency for CUTTS as 
herein provided shall also be deemed to extend to and 
to cover other patents obtained by CUTTS with respect 
to or relating to weapons and firearms and appliances and 
appurtenances thereto, exclusive of sporting weapons, and 
shall also be deemed to include improvements and refine¬ 
ments of the articles hereinbefore expressed to be covered 
by patents already issued and in force. 

6. CUTTS agrees to pay AUTO and AUTO agrees to 
accept in full consideration of the latter’s services and 
efforts as such agent, twenty (20%) percent of the income 
received by CUTTS after December 31, 1940, as a result 
of ownership of patents on said patented articles or re¬ 
finements thereof or new patents relating to weapons and 
firearms, exclusive of sporting weapons. 

7. The payment of said compensation to AUTO shall 
be made within a reasonable time after CUTTS has re¬ 
ceived income in whatever amount and from whatever 
source as a result of ownership of said patents or any 
improvements or refinements thereof or of any further 
patents as hereinbefore provided. AUTO and HOOVER 

shall be entitled to an accounting from CUTTS from 
268 time to time, but at least once a year, and shall 
have the right during reasonable business hours to 
inspect the books and records of CUTTS relating to in¬ 
come from said patents. 

8. It is understood that AUTO will make no binding 
agreements or commitments or undertakings on behalf of 
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CUTTS without the latter’s prior approval thereof until 
such time as Major Richard Cutts, Jr., notifies AUTO in 
writing that he shall be out of continental United States 
or for any reason unavailable to give such prior approval, 
following which notification AUTO, through HOOVER, 
shall have full power and authority to take all necessary 
steps and action with respect to the promotion of the 
adoption and use of all of the articles covered by this 
agreement; and CUTTS shall then provide HOOVER, act¬ 
ing for AUTO, with all necessary written authority, by 
power of attorney or otherwise, to enable AUTO to carry 
out the terms and conditions of the agency. AUTO shall 
be given notification of MAJOR RICHARD CUTTS, JR.’s 
return and it shall then be determined whether or not 
AUTO’s full power and authority shall continue. 

9. AUTO agrees that it will not prevent HOOVER 
from devoting his best energies and time to the prosecu¬ 
tion of said business and the management of the same, it 
being, however, expressly provided that this agency and 
the use of HOOVER’s time and energies thereunder shall 
not interfere with or infringe upon the duties and functions 
to be performed and accomplished by HOOVER as an 
employee of AUTO, nor shall AUTO, in pursuance of this 
agency, be required to perform any acts inconsistent with 
its own best interests. 

10. It is further expressly understood and agreed that 
no contract which may be made by AUTO under 

269 the terms of this agreement and by virtue of the 
authority which may vest in AUTO under this agree¬ 
ment, shall be void or voidable solely by virtue of the fact 
that said contract may be entered into with AUTO, its 
parents, successors, subsidiaries, or assigns. 

IN "WITNESS "WHEREOF, the parties hereto have 
affixed their signatures in full execution of this agreement, 
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effective as of the day and year first above written. 

Ctjtts Compensator 
By: R. M. Cutts, Jr. 
Auto-Ordnance Corporation 
By: Russell Maguire 
President 


WITNESSES: 

H.' Stewart McDonald 


• * • • 


270 Amendment to Answer of Richard M. Cutts f Jr. 
to Amendment of Complaint 

Filed May 27 1947 Charles E. Stewart, Clerk 

For amendment to the answer of the defendant, Rich¬ 
ard M. Cutts, Jr., to the amendment to the complaint filed 
herein by the plaintiff, said defendant hereby substitutes 
for the paragraph numbered “2 & 3” of the Second Defense 
the following: 

“2 & 3. This defendant admits the execution of the 
agreements referred to as Exhibits “A” and “B” in the 
complaint filed herein, but says that said contracts speak 
for themselves and need no interpretation thereof by the 
plaintiff. With reference to Exhibit “C” referred to in 
the amendment to the complaint, this defendant neither 
admits nor denies said allegations but demands strict proof 
thereof. He denies each and every other allegation of said 
paragraphs 2 and 3 of the complaint.” 

Said defendant adopts by reference herein each and all 
of the allegations set forth in his Answer with the ex¬ 
ception of the foregoing. 

C. Leo De Orsey 
C. Leo De Orsey 
Maurice Friedman 
Maurice Friedman 
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Attorneys for Defendant, 
Richard M. Cutts, Jr. 
204 National Savings & 
Trust Bldg. 
Washington 5, D. C. 


271 Motion of Defendant to Strike Jury Demand 

(Filed Nov 12 1946 Charles E. Stewart, Clerk) 

Now comes the defendant, Richard M. Cutts, Jr., by his 
attorneys and moves the Court to strike the plaintiff’s 
demand for jury trial and for reason therefor says that a 
right of trial by jury of some or all the issues involved 
herein does not exist under the Constitution or Statutes 
of the United States, and for such other reasons as may be 
advanced at the hearing of this motion. 

Respectfully submitted, 

C. Leo De Orsey 
C. Leo De Orsey 
Maurice Friedman 
Maurice Friedman 
204 National Savings and 
Trust Building 
Washington 5, D. C. 
Attorneys for Defendant, 
Richard M. Cutts, Jr. 

• • • • 


274 Order Striking Jury Demand 

(Filed Nov 201946 Charles E. Stewart, Clerk) 

Upon consideration of the motion filed herein by the 
defendant, Richard M. Cutts, Jr., to strike the plaintiff’s 
demand for jury trial, it is by the Court this 20th day of 
November, 1946 
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ORDERED, that the plaintiff’s demand for jury trial be 
and the same hereby is stricken. 

Jas. W. Morris 
Justice 

• • • • 


275 Findings of Fact and Conclusions of Law 

(Filed Oct 21 1947 Harry M. Hull, Clerk) 

This cause came on to be heard at this term and, there¬ 
upon, upon consideration thereof, the court makes the 
following findings and conclusions: 

Findings of Fact 

1. The defendants, Richard M. Cutts, Jr. and Dorothea 
Lane Cutts are co-partners trading as “Cutts Compensa¬ 
tor”. 

2. Richard M. Cutts, Jr. is an experienced ordnance 
engineer and the inventor of certain devices for use on 
various types of firearms. Various patents were issued 
to the defendants or their predecessors, including the fol¬ 
lowing patents: No. 1773260, No. 2098617, No. 1636357, 
No. 2165457, No. 2112831 and No. 1605393. The Cutts 
Compensator patent is a device which when attached to 
various types of firearms results in greater accuracy, anti¬ 
climb, increased range, reduction of recoil, and compen¬ 
sated for the natural tendency of firearms to interfere with 
these and other factors encountered by those employing 
the particular weapon. Various Cutts Compensators were 
invented, perfected and adopted for use on rifles, designed 
for both military and sporting purposes, machine guns, and 
shotguns designed for sporting purposes, such as skeet and 
clay pigeon shooting, shooting at birds, target and trap 
shooting, (the shotgun compensators being Patents No. 
1773260 and No. 2098617). These various patents were all 
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dated between November 1926 and July 1939, prior to the 
Auto-Ordnance and Hoover contracts entered into in Jan¬ 
uary and April of 1941, respectively. 

276 3. The shotgun compensator patents constitute 

different patents from the other compensators for 
which patents are issued. The shotgun compensator is 
designed for a gun firing a plurality of pellets rather than • 
a single projectile. 

4. The type of shotgun used for military purposes and 
guard duty is the Riot Type Shotgun, which is known as 
the “Sawed-Off” Shotgun. This type of gun is adapted 
to fire buckshot and is generally equipped to attach a 
bayonet when used for military purposes. The Cutts Com¬ 
pensator for shotguns has been designed for and used only 
on the sporting type shotgun. 

5. In June of 1929, the defendant, Richard M. Cutts, 
Jr. and his late father, Colonel R. M. Cutts, entered into a 
contract with The Lyman Gunsight Corporation of Middle- 
field, Connecticut This agreement, received in evidence as 
plaintiff’s Exhibit #4, gave to The Lyman Gunsight Cor¬ 
poration the sole and exclusive rights to manufacture and 
vend Cutts Compensators for sporting rifles and shotguns, 
it being contemplated by and between those parties that 
The Lyman Gunsight Corporation was to manufacture and 
sell such compensators for installation upon sporting fire¬ 
arms and shotguns, without reservation of the ultimate use 
to which such compensators might be put. In return for 
such rights, The Lyman Gunsight Corporation was obli¬ 
gated to pay to Cutts certain royalties. The Lyman con¬ 
tract has been in continuous effect and operation from June 
1929 to the present date. It is this shotgun compensator, 
which Lyman was given the exclusive right to manufacture 
and sell, that is involved in this case. The shotgun com¬ 
pensator was designed as a device for installation on a 
sporting weapon for skeet and clay target shooting; there 
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was never any restriction made or contemplated as to its 
sale or use; and there was never any change made in the 
design or manufacture of this compensator (except for 
slight variation when manufactured of aluminum instead 
of stijl). 

277 6. On January 1, 1941, more than 11 years after 

the Lyman contract had been entered into, Cutts Com¬ 
pensator entered into a contract with Auto-Ordnance Cor¬ 
poration of New York. There were two agreements, one 
known as an agency agreement which had reference to 
royalty payments and the relationship of the plaintiff, 
Hoover to Auto-Ordnance; the other, the principal agree¬ 
ment, received in evidence as plaintiff’s Exhibit #1, gave 
Auto-Ordnance the exclusive right to manufacture and sell 
compensators (and bolt-return accelerators) for use only 
on military weapons, specifically reciting the patent num¬ 
bered compensators which had not been granted to The 
Lyman Gunsight Corporation, and specifically not mention¬ 
ing the shotgun compensator patent exclusively granted 
to Lyman, and reciting the fact that Auto-Ordnance was 
advised and fully apprised that an exclusive license had 
been previously given to another (Lyman) for the manu¬ 
facture and sale of compensators exclusively for non¬ 
military purposes. The only patented compensator rights 
granted to both Lyman and Auto-Ordnance by Cutts was 
that of the rifle compensator; Lyman having exclusive 
rights to manufacture that compensator for sporting type 
rifles, and Auto-Ordnance having the right to manufacture 
it for military type rifles. At the time the Auto-Ordnance 
contract was entered into, and for a long time prior thereto, 
Auto-Ordnance Corporation and the plaintiff Hoover (who 
at that time was Vice-President of Auto-Ordnance) had 
been advised and knew of the exclusive agreement entered 
into between Cutts Compensator and The Lyman Gunsight 
Corporation for the manufacture and sale of Cutts Com- 
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pensators exclusively for non-military purposes. 

278 7. Prior to the existence of their contract Auto- 

Ordnance wanted to have the right to manufacture 
and vend the shotgun compensators, but the defendants 
refused to agree to this because of the Lyman contract. 

8. On April 1, 1941, shortly after the contract with 
Auto-Ordnance had been entered into, an agreement was 
executed between Cutts Compensator and the plaintiff, 
Hoover, received in evidence as plaintiff’s Exhibit #2. At 
that time Hoover was Vice-President of Auto-Ordnance. 
This agreement provided that Hoover was to act as sole 
representative of Auto-Ordnance under the latter’s agree¬ 
ment with Cutts, providing for the 20% commission re¬ 
ceived by Auto-Ordnance under its agreement to be paid 
to Hoover; and that upon severance of Hoover’s connection 
with Auto-Ordnance he, from that time on, was to act and 
serve as sole agent for Cutts “in the promotion of the 
adoption and use of the articles referred to in said agree¬ 
ment between Cutts and Auto-Ordnance Corporation” for 
the duration of the agreement between Auto-Ordnance and 
Cutts and for an indefinite period thereafter subject to six 
months cancellation by either party; and for which Hoover 
was to receive from Cutts 20% of income received by Cutts 
from Auto-Ordnance Corporation. 

9. The shotgun compensator constituted a different in¬ 
vention from the compensators used on other types of 
weapons and separate patents were granted therefor. These 
patents were included in the Lyman contract and were 
purposely excluded from all other contracts. There is no 
conflict between the Lyman-Cutts contract on the one hand 
and the agreements between Cutts and Auto-Ordnance and 
the plaintiff, Hoover, on the other hand. 

10. Hoover continued his connection with Auto-Ord¬ 
nance until January 1, 1942 at which time he severed that 
connection and embarked on his agency agreement with 
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Cutts, herein referred to as plaintiff’s Exhibit #2. This 
agreement was in existence between the parties until ap¬ 
proximately January 1, 1946; the contract between the 
parties has been terminated since at least that date. 

279 11. On July 22,1944, when the defendant, Richard 

M. Cutts, Jr., was a General in the Marines and 
about to depart again for active duty, he gave the plaintiff, 
Hoover, a power of attorney, received in evidence as 
defendant’s Exhibit #2, authorizing plaintiff to represent 
defendants in the promotion and adoption of the compen¬ 
sator patents granted to Auto-Ordnance, but specifically 
omitting any reference whatsoever to the shotgun com¬ 
pensator patents granted to Lyman. 

12. During the recent war, The Lyman Gunsight Cor¬ 
poration continued to manufacture and sell the shotgun 
compensators; and received orders from the Springfield 
Ordnance District for the purchase by the United States 
Government of shotgun compensators, which The Lyman 
Gunsight Corporation manufactured and delivered; in some 
instances delivering only the compensators, and in other 
instances affixing the compensators to shotgun barrels fur¬ 
nished by the United States Government. These shotgun 
compensators were identically the same as those which 
Lyman Gunsight has always manufactured, and the shot¬ 
guns to which these compensators were affixed were the 
same sporting type shotguns for which these compensators 
were designed and manufactured. These shotgun compen¬ 
sators purchased by the United States Government were 
used on sporting type shotguns, and were used in clay 
pigeon, sheet and trap shooting. There was no change in v 
the design or manufacture of the shotgun compensator at 
any time. 

13. The shotgun compensators manufactured by Lyman 
were not designed for military equipment The compen¬ 
sators manufactured and sold by Auto-Ordnance were used 
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exclusively for military purposes and military equipment. 
It was not contemplated between the parties to the Auto- 
Ordnance and Cutts agreement, nor in the Hoover and Cutts 
agreement, that the manufacture and sale by Lyman Gun- 
sight Corporation of shotgun compensators to the United 
State Government converted such into “military” equip¬ 
ment. It was contemplated between the parties to the 
Lyman-Cutts Agreement that Lyman could manufacture 
and sell shotgun compensators to anyone. Cutts Compen¬ 
sator and the parties to said partnership have faith¬ 
fully and diligently performed all of its obligations, 
280 liabilities and duties both in connection with The 
Lyman Gunsight contract and the Auto-Ordnance 
contract, as well as the Hoover contract. The plaintiff has 
never performed any service to defendants or to The 
Lyman Gunsight Corporation in connection with the pro¬ 
motion, manufacture or sale of the shotgun compensators 
manufactured by Lyman. 

14. The plaintiff, Hoover, has received all of the com¬ 
pensation and commissions from the defendants to which 
the plaintiff has been entitled under his agreement. The 
plaintiff is neither entitled to a commission on the royalties 
received by Cutts from the Lyman Corporation, nor to an 
accounting of such royalties received by the defendants. 

15. The defendants are not indebted to the plaintiff, 
Hoover. 

Conclusions of Law 

1. The contracts heretofore, existing by and between 
the defendants and the plaintiff, as well as the contracts 
between the defendants, Lyman Gunsight Corporation, and 
Auto-Ordnance, have been fully and completely discharged 
insofar as the defendants, Cutts Compensator, is concerned. 

2. At the time when the parties hereto entered into the 
Hoover-Cutts contract on April 1,1941, above referred to, 
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it was not within the contemplation of said parties that the 
plaintiff, Hoover, ever was to receive any remuneration or 
compensation as a result of the Lyman-Cutts contract, or 
the sale by Lyman of any shotgun compensators. 

3. The interpretation of the contracts hereinabove dis¬ 
cussed contended for by the plaintiff would do violence to 
the plain and unambiguous terms and provisions of these 
contracts, and would result in a tortured construction never 
contemplated by the parties thereto. 

4. With reference to the contracts involved herein, and 
as brought out by the defendant in his testimony, the word 
“designed” as an engineering term has a clear and definite 
meaning. In this case when a compensator was 1 ‘ designed ’’ 
for a sporting rifle, it was engineered to meet certain com¬ 
mercial sporting specifications, and differs from the 

281 specifications required for military purposes. The 
word “designed” as used in the contracts involved 
had nothing whatsoever to do with the ultimate use of the 
compensator. 

5. The sale by The Lyman Gunsight Corporation of 
shotgun compensators to the United States Government 
did not entitle the plaintiff to any compensation or com¬ 
mission from the defendants as a result of royalties re¬ 
ceived by the defendants from The Lyman Gunsight Cor¬ 
poration. 

6. Auto-Ordnance Corporation was never authorized 
nor licensed by the defendants to manufacture and sell 
shotgun compensators. 

7. The plaintiff is not entitled to an accounting from 
the defendants, nor is he entitled to any compensation or 
commission from the defendants as a result of any royalties 
received by them from The Lyman Gunsight Corporation. 

8. The defendants are not indebted to the plaintiff 
Hoover. 
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9. The complaint should be dismissed with costs. An 
appropriate judgment will be entered herein. 

Edward M. Curran 
Justice 

Oct. 21, 1947 

• • • • 


282 Final Judgment 

(Filed Oct 21 1947 Harry M. Hull, Clerk) 

This cause came on to be heard and, thereupon, upon 
consideration thereof, and the findings of fact and conclu¬ 
sions of law entered herein, it is by the Court this 21 day 
of Oct., 1947, 

ORDERED, That the complaint be and the same is 
hereby finally dismissed, with prejudice; that the defend¬ 
ants be and they hereby are awarded a final judgment 
against the plaintiff, together with their costs, including 
the costs incident to the taking of the plaintiffs deposition 
before trial. 

Edward M. Curran 
Justice 

• • • • 


283 Notice of Appeal 

(Filed Jan 12 1948 Harry M. Hull, Clerk) 

Notice is hereby given this 12th day of January, 1948, 
that Lawrence E. de S. Hoover hereby appeals to the 
United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 21st day of 
October, 1947 in favor of Richard M. Cutts, Jr., and Doro- 
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thea Lane Cutts against said Lawrence E. de S. Hoover. 

Wm. H. Matthews, Jb. 

Attorneys for Plaintiff 
Investment Building 
Washington, D. C. 

C. Leo DeOrsey 
Maurice Friedman 
401 National Savings and Trust 
Building, Washington, D. C. 

Attorneys for Defendants 


3 Proceedings 

• • • • 

31 THE COURT: Because it happened that we 
had a war come on and Lyman Gun Sight Corpora¬ 
tion sold some of these guns to the United States Govern¬ 
ment, the plaintiff comes along and says the sales were 
for military purposes and therefore I am entitled to a 
commission. 

• • • • 

33 There were patents issued to Cutts of several 
kinds and in 1929 at the time when Cutts entered 

into the contract with Lyman Gun Sight Corporation, he 
had pending various applications for Cutts Compen- 

34 sators which were designed for shot guns. Previous 
to that time he had been granted patent rights for 

Cutts Compensators used only for rifles, Thompson ma¬ 
chine guns, etc. 

Now there is a distinction there between shot guns and 
other types of Cutts Compensators. 
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50 Lawrence E . deS. Hoover 

• • • • 

Direct Examination 

• # • • 

A I have been in the ordnance business since approxi¬ 
mately 1920. 

In 1923 I became associated with the Anto Ordnance 
Corporation, and I was in charge of the promo- 

51 tion, development and exploitation of the Thompson 
sub machine gun, Thompson semi-automatic guns. 

I resigned from the company in 1925, in Shanghai and 
went back directly in the ordnance business until 1939, 
when Colonel Thompson came to me again and wanted me 
to buy an interest in Auto Ordnance Corporation. I would 
have bought it but Mr. McGuire had an option which he 
exercised and he came into control of it. He asked me 
to come back in with him, so I did, and remained with the 
company from that time until December 31, 1941. 

• • • • 

58 MB. MATTHEWS: I requested the defendant 
to produce the original of an agreement dated July 
1, 1940. 

ME. FRIEDMAN: I gave it to Mr. Ammerman, Mr. 
Matthews. We can stipulate as to the agreement being 
an original. 

MR. MATTHEWS: I offer in evidence agreement 
dated July 1, 1940, between Auto Ordnance Corporation 
and Cutts Compensator, which is in its basic features the 
same, in so far as the scope of the license granted to Auto 
Ordnance is concerned, that is, similar to the January 1, 
1941 agreement 

THE COURT: What has that got to do with this case? 

MR. MATTHEWS: One thing— 

THE COURT: As I understand your case, Cutts en- 
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tered into an agreement with the plaintiff whereby he was 
to receive certain royalties. Now, has this contract that 
yon just referred to got anything to do with the basis of 
his claim? 

MB. MATTHEWS: Only in so far as the meaning of 
the words “sporting weapons” and the language employed 
in this agreement is similar to the language em- 

59 ployed in the agreement with Auto Ordnance dated 
January 1, 1941. 

THE COUBT: You mean, I can take the language 
of one contract between two separate parties and then take 
another contract between different parties and say that is 
the language used in this one here? 

MR. MATTHEWS: There is no question about it, your 
Honor. The defendants’ answer even says Hoover is en¬ 
titled to compensation under the royalty agreement. 
Whatever he is entitled to he is entitled to compensation 
under the Auto Ordnance-Cutts agreement. All these 
agreements were tied in together, and the Auto Ordnance- 
Cutts agreement refers specifically to an outstanding li¬ 
cense for non military purposes and this agreement refers 
to the same outstanding license on compensators for use 
on weapons for non military purposes. 

THE COURT: Now where in the defendants’ answer 
is it that they say that plaintiff is entitled to money— 
where in the defendants’ answer is it admitted? 

MR. MATTHEWS: Whatever he is entitled to he is 
entitled to under the Auto Ordnance-Cutts agreement. 

THE COURT: Do you mean paragraph 6: 

“The only commissions or money due to the plaintiff 
was due and payable to him under and by virtue of the 
contract between Auto Ordnance Corporation and Cutts 
Compensator filed herein as Exhibit A, and plaintiff 

60 is not entitled to any commissions or moneys what¬ 
soever for and on account of any contract between 

Cutts and any other firm, including Lyman Gun Sight 
Corporation.” 
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Is that what you say? 

MB. MATTHEWS: Read paragraph 5. I say that 
shows that the agreements are tied in together. The other 
one is the one in which he gave a license for military pur¬ 
poses, that is the Auto Ordnance— 

THE COURT: What is this contract he just identified, 
what is the date of that? 

MR. MATTHEWS: July 1, 1940. 

THE COURT: Who is that between? 

MR. MATTHEWS: Between the same parties and 
then it is almost— 

MR. FRIEDMAN: No, it is not the same, between 
Auto Ordnance— 

MR. MATTHEWS: The same parties as the January 
1, 1941 agreement, Auto Ordnance Corporation and Cutts 
Compensator. 

THE COURT: Now my question is, for what purpose 
is it being introduced? 

MR. MATTHEWS: I intend to develop the agreement 
with Mr. Cutts, that he, prior to January 1, 1941, made 
representations in writing that Auto Ordnance had the ex¬ 
clusive right to manufacture Cutts Compensators to be 
built in on weapons and fire arms and ordnance of any 
kind for military purposes. 

61 THE COURT: I want to know from you what 
the purpose of the introduction is; what are you 
going to develop by that agreement? 

MR. MATTHEWS: I cannot develop that very well 
unless I have the basic agreement in the record. 

THE COURT: What are you putting it in now for? 

MR. MATTHEWS: I will put it in later. I thought 
it ought to be in from the point of view of pointing out 
the same differences in the language with respect to the 
patents. 

THE COURT: I will exclude it and grant you an 
exception. 

MR. MATTHEWS: I take an exception. 
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62 Q • • • When did yon sever yonr connection 
with. Anto Ordnance? A December 31,1941. 

Q Did yon thereafter act as agent for Cntts Com¬ 
pensator? A I did. 

• • • • 

63 Q Yon commenced to act as agent for Cntts 
Compensator on Jannary 1,1942, right? A Yes. 

Q Now, will yon describe briefly the natnre of the 
services rendered by yon nnder yonr agency agreement 
with Cntts Compensator? A Well, General Cntts was 
ont of town most of the time dnring the year, and I insti¬ 
tuted an arbitration proceeding in New York against Anto 
Ordnance Corporation which resulted in making a recov¬ 
ery from Anto Ordnance for Cntts Compensator. That 
took a considerable part of my time, bnt at the same time 
I was very— 

THE COURT: Yon instituted what? 

THE WITNESS: An arbitration against Anto Ord¬ 
nance for Cntts Compensator. 

THE COURT: Yon were Vice President of Anto Ord¬ 
nance? 

THE WITNESS: I had finished my connection— 

THE COURT: Yon mean, after yon terminated yonr 
services with Anto Ordnance— 

THE WITNESS: That is right. 

THE COURT: (continuing) yon became the repre¬ 
sentative of Cntts and instituted an arbitration proceeding 
against Anto Ordnance for business transactions between 
Cntts and Anto Ordnance dnring the time yon were Vice 
President? 

64 THE WITNESS: Yes. Anto Ordnance failed 
to live up to their contract properly and I instituted 

arbitration proceedings against them on Cntts account and 
as a result of that Cntts made a recovery in the arbitra¬ 
tion; got an award of $450,000, I think, something like 
that, and it was finally settled for $250,000, something like 
that. 
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THE COIJBT: Proceed. 

THE WITNESS: It was settled, I think, for around 
$250,000, bnt I was very busy trying to develop and pro¬ 
mote the adoption of Cntts Compensators for 57 milli¬ 
meter guns, and at that time the Army was going to dis¬ 
pense with Cntts Compensators on snb machine gnns, and 
I was interested in trying to stop that just as much as 
possible. 

At the same time I, although it had nothing directly to 
do with Lyman, had for over three years, been trying to 
get the Army to use shot guns with compensators for 
plant guards, there were not enough rifles available, but 
I maintained an office and financed at my own expense— 
I was reimbursed afterwards by Cutts. Cutts Compen¬ 
sator used my office—in fact, I handled all matters in 
connection with Cutts Compensators between Cutts and 
the Ordnance Department. 

• • • • 

66 THE COURT: You got 20 per cent of the arbi¬ 
tration award? 

THE WITNESS: Yes. 

THE COURT: That was from Cutts, right? 

THE WITNESS: That was from Cutts. 

THE COURT: What year was that in? 

THE WITNESS: Oh, that was ’42, wasn’t it, 1943. 
THE COURT: You don’t know what you got for 
’42? 

67 THE WITNESS: Well, I know only of the 
$10,000; there might have been a few small amounts 

received besides. 

• • • • 

73 BY MR MATTHEWS: 

Q If Auto Ordnance had manufactured them 
and paid royalty to Cutts, you would have received 20 
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per cent? A He would have had to pay Cutts 

74 and Cutts would have had to pay me 20 per cent. 

• • • • 

75 BY MB. MATTHEWS: 

Q Mr. Hoover, I show you a pamphlet entitled, 
4 ‘Cutts Compensator for Bifles and Shot Guns” manufac¬ 
tured by Lyman Gun Sight Corporation—I am quoting— 
and ask you if you are familiar with that? A Yes, I 
am. 

MB. MATTHEWS: I understand counsel for the de¬ 
fendants agree— 

MB. FBIEDMAN: No, I have not agreed to anything 
like it, Mr. Matthews. 

MB. MATTHEWS: Will Mr. Lyman be here? 

MB. FBIEDMAN: I don’t see what difference that 
makes. 

76 MB. MATTHEWS: I offer them in evidence. 
THE COTTBT: What are they? 

MB. MATTHEWS: Well— 

MB. FBIEDMAN: These are articles, advertising arti¬ 
cles, I don’t know what the purpose of them is. 

MB. MATTHEWS: He has raised the point of patents. 
THE COUBT: What have patents go to do with this 
case? 

MB. MATTHEWS: I have been arguing this case— 
THE COUBT: What has this pamphlet got to do 
with it? 

MB. MATTHEWS: He stated that patents on shot 
guns are different from patents on other military weapons. 
I am going to offer this pamphlet and use it for a founda¬ 
tion for expert testimony. The pamphlet issued by the 
Lyman Gun Sight Corporation. 

THE COUBT: I will sustain the objection. 

• • • • 

Lawrence E. deS. Hoover 

• • • • 


85 
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Cross Examination 

• • m • 

Q Mr. Hoover, I believe you stated in your direct 
examination that you instituted this arbitration proceed¬ 
ing against Auto Ordnance for Cutts Compensator, which 
was settled on behalf of Cutts Compensator for about 
$250,000, is that right? A I think that is correct. 

* * * * 

86 Q How much of that $250,000 did you get? 
A I got twenty per cent. 

• • • * 

Q Have you rendered any services to Cutts Compen¬ 
sator in the past year? A Not a bit. 

87 Q How about the year before that? A I think 
I did. 

Q You did. But since approximately January 1946 
have you rendered any services for Cutts Compensator? 
A I don’t believe so. 

Q You don’t believe so. Now, up until that time had 
you received all the 20 per cent to which you were entitled 
as a result of royalties received by Cutts Compensator 
from Auto Ordnance from the sale of Cutts Compensator 
products? A From Auto Ordnance I received my per 
cent of all moneys received by Auto Ordnance Corpora¬ 
tion. 

Q The only thing you are asking now from the Court 
is that you be paid 20 per cent from Cutts Compensator 
as a result of royalties received by Cutts Compensator 
from Lyman Gun Sight Corporation, am I correct in that? 
A Yes. 

• • # • 

91 Q Do you know to which' patents of the Cutts 
Compensator those enumerated in the power of 
attorney, Defendants’ Exhibit number 1 which has just 
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been introduced in evidence, refer to? A Do you mean 
the ones in the contract? 

Q No, the ones in your power of attorney which 
you just identified? A I think those are the basic 
patents. 

92 Q Do you know what kind of patents they are? 
A Yes, they are on the compensators for— 

Q For what kind of guns? A Well, they were used 
primarily on Thompson sub machine guns, as I recall; 
they could have been used— 

Q On rifles? A On rifles, and they were the basic 
patents. 

Q Were they the kind of compensators that could be 
fitted on shotguns, do you know? A You mean— no, 
those were not compensators, those were patents for com¬ 
pensators. 

Q Compensators under those patents, you understand 
me? A Oh, you could have made compensators under 
those patents and put them on shotguns, yes. 

Q You could have? A I think so. 

Q Do you know whether Auto Ordnance was equipped 
to make those? A Auto Ordnance could have made 
those in five minutes. 

Q Is that so? A That is correct. 

Q Are you familiar with the patent issued to Cutts 
Compensator number 1773260, dated August 1930, and 
patent number 2098617, dated November, 1937, which are 
shotgun compensators? 

93 ME. MATTHEWS: Just a minute, I object, 
improper cross examination, way beyond the scope 

of the direct examination. We are going to have an expert 
witness on the patents, we are just wasting time. 

THE COURT: Objection overruled. 

• • • • 

A I don’t recall the patent numbers, offhand. Show 
me the paper on which the patent is and I will tell you 
whether I am familiar with it. 
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BY MB. FBIEDMAN: 

Q Surely, I will be glad to do that, Mr. Hoover. 
(Handing witness paper) 

A Well, that is not the basic patent. 

Q I am asking you are you familiar with these pat¬ 
ents? A I know something about them; I am not a 
patent attorney but I know these shot guns— 

• • • • 

Q What is your distinction between a basic patent 
and any other kind of a patent? A Basic patent, 

94 then there may be a modification or improvement 
or variation of the basic patent. 

• • • t 

Q Did these numbers of these patents that you have 
just been examining, namely 1773260 and 2098617 appear 
on the power of attorney issued to you by Cutts Com¬ 
pensator, exhibit number 2? A I don’t know. 

Q Look at it? A I don’t think they do; I don’t 
think they are in there. 

• • • • 

95 Q Was Mr. Matthews representing you at the 
time you wrote this letter in December 1945? 

• • • • 

THE WITNESS: I think at that time Mr. Matthews 
represented Cutts Compensator. 

• • • • 

Q He represented Cutts Compensator; is that the Mr. 
Matthews who is representing you here now? A Yes. 

• • • • 

97 Q On your direct examination you testified that 
you had no direct connection with Lyman? A That 
is right. 
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Q What indirect connection did you have with Lyman? 
A What? 

Q What connection at all did you have with the 

98 Lyman Gun Sight Corporation? A I never had 
any connection. 

Q Do you know whether or not Auto Ordnance manu¬ 
factured any shotguns at all? A Oh— 

Q Did Auto Ordnance manufacture any shotguns at all 
at the time they had the contract relationship with Cutts 
Compensator? A Well, they never manufactured any 
while I was with them. 

• • • • 

C. Willard Hayes 

• • • • 

Direct Examination 
BY MR MATTHEWS: 

Q Please state your name, residence, age and occupa¬ 
tion? A My name is C. Willard Hayes, age 44, resi¬ 
dence, 6925 Glenbrook Road, Bethesda, Maryland; I am a 
patent lawyer. 

MR. MATTHEWS: If your Honor please, I offer in 
evidence patents numbers 1636357 and 1773260, which are 
patents on Cutts Compensator devices. 

MR. FRIEDMAN: No objection. 

• • • • 

99 A I am a patent lawyer, yes, sir. I have spent 
many years in patent work; I have been in patents 

for 19 years and have studied patent claims, patent dis¬ 
closures and infringements and have participated in patent 
litigation. I am a member of the bar and a registered 
patent attorney. It was thought, your Honor, desirable 
that I examine and explain briefly the inventions involved 
and the relationship between the earlier and the later 
patents, and I am prepared to do so, if that is desired. 
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MR. FRIEDMAN: We will admit that lie is a patent 
lawyer duly qualified and admitted to practice. 

THE COURT: Well, I don’t know what you want 
him to testify to. 

• • • • 

100 THE COURT: What else is he going to testify 
to, that is what I want to know. 

101 MR. MATTHEWS: He is going to show, if 
your Honor please, that the basic shotgun, com¬ 
pensator on shotguns involved the same identical basic 
patents as the compensator referred to in the original 
agreement, and these are all tied in— 

THE COURT: There are not two patents for the 
same invention? 

THE WITNESS: Your Honor, they get a patent on 
a particular invention, then they may get another patent 
on a variation of that particular invention, some slight 
improvement or change in it and the later patent may 
very well include the invention of the earlier patent, 
although the later patent may be slightly different; it may 
very readily be covered by the claims of the same patent. 

THE COURT: Are the claims of the patent improved 
on subsequently? 

THE WITNESS: Yes, they get a particular patent on 
the generic invention, then get additional patents on spe¬ 
cific modifications or variations of that particular idea 
which may be further improved, but still the later patent 
may include the invention. 

• • * • 

102 THE WITNESS: That is true. I think I can 
show you this is a typical example where the later 

patent included the invention of the earlier patent, the 
claims of the earlier patent covered the features of the 
later patent; the same thing that the courts consider in 
granting patents, where you have a line of related patents. 
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That is what I was prepared to discuss here; the fact that 
these earlier patents covered shotgun compensators with 
later patents. 

THE COURT: They are two separate inventions? 

THE WITNESS: They are two separate inventions in 
the sense that one is an improvement over the other, stated 
in the improved patent to be so; nevertheless it embodies 
the invention of the earlier patent, with something added. 

THE COURT: There had to be a change, otherwise 
there would not be an additional patent? 

THE WITNESS: That is true. 

THE COURT: I am admitting the two patents for 
what they are worth. I don’t see how any testimony of 
Mr. Hayes is going to help the court any. 

103 MR. MATTHEWS: The contract simply refers 
to Auto Ordnance Cutts Compensator; the license 
agreement covers these basic patents and refinements 
thereof. We need the testimony of this witness to show 
in the first place that the basic patent on shotguns—the 
number given on the Cutts Compensator on the shotgun 
was the same as the number referred to in the contract, 
and secondly, one number there this defendant claims is 
not a refinement. 

THE COURT: Maybe, but where does the patent ques¬ 
tion come into this case? 

MR. MATTHEWS: It is Mr. Friedman’s point, not 
my point Mr. Friedman, as I understand it, claims that 
Hoover is entitled to earnings in connection with- 

THE COURT: Mr. Friedman claims that Hoover is 
entitled to nothing—right? 

MR. MATTHEWS: That is quite right, I am referring 
to his commissions of record and work on the patents. 

THE COURT: You are claiming that Hoover is en¬ 
titled to commissions as a result of transactions between 
the Cutts people and Lyman Gun Sight Corporation? 

MR. MATTHEWS: Quite right 

THE COURT: Now where does the question of patents 
come in? 
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MR. MATTHEWS: Limitation A on sporting weapons, 
which is the basic issne in this case. Then he says 

104 secondly, as I understand it, that the patents on 
shotgun compensators were different from the pat¬ 
ents in the basic agreement, in the Auto Ordnance-Cntts 
agreement. 

THE COURT: What does the answer say? 

MR. MATTHEWS: The general denial covers it. 

MR. FRIEDMAN: This is a novel way to try a case, 
to bring lawyers in here to give an opinion as to which 
side ought to win. This will be a race between attorneys— 
the number of attorneys we can bring in here to tell your 
Honor just how you can decide this case. 

THE COURT: I won’t decide it on that basis. I have 
admitted the patents. Now I will decide whether or not 
the contracts are covered in the manner or form in which 
you say they are in the light of the facts. The primary 
thing the court has to decide is whether or not this case 
ought to go to the Auditor for an accounting on the theory 
that when Lyman made his transactions with the United 
States Government under the contract of 1929, that the 
plaintiff, Hoover, pursuant to his contract of January 1941, 
when he went to work for Cutts, whether or not he would 
be entitled to those royalties, because that weapon no 
longer is to be considered a sporting weapon, but was 
going into the hands of the navy forces, that it was in 
military use, and therefore he would be entitled to a 
royalty. 

MR. MATTHEWS: That is the basic question, 

105 but Mr. Friedman has interposed another question 
about these patents. I think it is very important 

that we be permitted to go forward. 

THE COURT: Did he make that contention? 

MR. MATTHEWS: He did in his opening statement. 

MR. FRIEDMAN: We say the agreement with Auto 
Ordnance embodies certain patent numbers, not includ- 
dng- 
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THE COURT: The one with Auto Ordnance is out, 
isn’t it? 

MR. FRIEDMAN: Yes. 

THE COURT: I cannot give judgment in favor of Mr. 
Hoover pursuant to any agreement he made with Auto 
Ordnance. 

MR. MATTHEWS: The patents covered by the Hoo- 
ver-Cutts agreement were identical with the patents cov¬ 
ered by the Auto Ordnance-Cutts agreement. 

THE COURT: The Lyman agreement with Cutts Com¬ 
pensator dated 1929 specifically gave him the exclusive 
right to manufacture and vend this particular shotgun 
compensator which is now in evidence, and did not give it 
to either Auto Ordnance or Hoover. 

MR. MATTHEWS: That is not so, and we have this 
witness to prove it. 

THE COURT: This witness certainly is not going to 
prove it 

MR. MATTHEWS: Do you want any expert testimony 
on any patents? 

106 THE COURT: You have got the patents in evi¬ 
dence; you have the contract in evidence. Now this 
witness, that is as far as he can go; he is not going to 
testify that in his opinion, because these patents have been 
assigned by the Patent Office, that those covered in the 
Lyman agreement of 1929 are identical with the ones cov¬ 
ered in the agreement with Auto Ordnance and Hoover, 
or with Cutts and Hoover. I will decide that according to 
the language of the contracts. 

MR. MATTHEWS: Shall I withdraw the witness? 

THE COURT: You do not have to withdraw him. He 
has testified he can identify both patents and he admits it 
is a generic patent, but says that there was another patent 
issued to the inventor at a subsequent time which was an 
improvement over the prior one, is that correct? 

THE WITNESS: Yes. 

THE COURT: That is a separate patent? 
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THE WITNESS: Yes, your Honor. 

THE COURT: It is a separate invention? 

THE WITNESS: That is right. 

THE COURT: That is not merely because I make some¬ 
thing and yon come along and make an improvement on it, 
on that improvement alone yon can get a patent, is that 
right? 

THE WITNESS: That is true. When yon asked me 
whether it was a separate invention, it is separate in 

107 the sense it includes the other and something else. 

THE COURT: It involves a compensator and 
the other involves a compensator? 

THE WITNESS: Yes, your Honor. 

THE COURT: I did not mean when I said an inven¬ 
tion that the new one involved an automobile. It involves 
the same subject, but they are separate and distinct in¬ 
ventions because the Patent Office does not give two pat¬ 
ents for the same invention. 

THE WITNESS: You are right, your Honor. The 
second is the first, plus something else. 

THE COURT: That is right. 

• • • • 

THE COURT: All right, but the claims in the 

108 first patent are not the same as the claims in the 
second patent? 

THE WITNESS: No. 

THE COURT: All right. 

Have you any other witness, Mr. Matthews? 

MR. MATTHEWS: We rest, your Honor. 

• • • • 

117 Henry Lyman 

a witness called in behalf of the defendants, having 
been first duly sworn according to law, was examined and 
testified as follows: 
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Direct Examination 

• • • • 

118 Q Where do you reside, Mr. Lyman? A Mid- 
dlefield, Connecticut. 

Q What is your occupation? A I am a manufacturer. 
Q What type of manufacturer? A Metal parts. 

Q Specifically what do you manufacture? A Gun 
sights, Cutts Compensators and a few other items. 

Q How long have you been in that business? A Since 
1917. 

Q What is your official position with the Lyman Gun 
Sight Corporation? A Treasurer and Manager. 

• • • • 

119 Q Can you describe briefly for his Honor the 
nature and purpose of the Cutts Compensator, how 

it is used? A The purpose of the Cutts Compensator, 
it is used to reduce the recoil and to provide a means of 
controlling the patterns of the shot guns. 

Q Are you speaking of the shot gun compensator? 
A The shot gun compensator. 

Q Now, what other compensators are there in existence, 
to your knowledge? A There is a design for rifles and 
shotguns, a compensator for rifles. 

Q Are there also compensators for machine guns and 
heavier guns? A Yes, heavier guns, I don’t know just 
the maximum. 

• • • • 

120 Q Now, since the date of this agreement, 1929, 
has the Lyman Gun Sight Corporation been manu¬ 
facturing Cutts Compensators for shot guns? A Yes. 

Q Has the Lyman Gun Sight Corporation manufactured 
any compensators for sporting rifles? 

• • • • 
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121 Q I show you what has been marked for identifi¬ 
cation defendants’ number 3, and ask you if you can 

tell us what that is? A That is a Cutts Compensator and 
pattern control tube. 

Q For use on- A In shot guns. 

Q On a shot gun? A Yes. 

Q Is that type of compensator manufactured by the 
.Lyman Gun Sight Corporation? A It is. 

• • • • 

Q I show you what has been marked defendants’ 

122 exhibit 4 for identification, and ask you if you can 
recognize that and tell us what it is? A It is a 

compensator for a rifle. 

Q Will you tell us whether that type of compensator 
may be used on military as well as sporting rifles? 

• * * * 

123 Q What is it used for? A I should judge it is 
used for a rifle. 

Q What kind or kinds of rifles? A 30 caliber rifle. 
THE COURT: Sporting weapons or military weapons 
or both? 

THE WITNESS: It might be both, I should judge. 

• • • • 

125 BY MR. FRIEDMAN: 

Q I show you what has been marked Defendants’ 
Exhibit 5 for identification and ask you if you recog- 

126 nize it. A Yes, that is a Cutts. 

Q A what? A That is a Cutts Compensator for 
rifles, 30-caliber. 

• • • • 

Q Will you tell us what kind of a compensator that is, 
referring to Defendants ’ Exhibit No. 5, Mr. Lyman ? A A 
compensator for a 30 caliber rifle. 
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THE COURT: Well, what kind of a weapon is it 
used on? 

127 THE WITNESS: A 30 caliber rifle designated, 
probably, as small arms. 

• • • • 

128 BY MR. FRIEDMAN: 

Q No, I am referring specifically now to the 30 
caliber rifle to which these compensators are fitted; are 
those 30 caliber rifles used for one or more purposes, refer¬ 
ring to the rifles? A I only know of one purpose for 
which this compensator could be used on a 30 caliber rifle. 
That is for sporting purposes. 

MR. MATTHEWS: I move to strike the witness’ an¬ 
swer on the ground previously stated, that this witness 
can testify as to the use he makes, but “used for sporting 
purposes” as applied to a particular compensator is in 
effect giving a conclusion of law. 

THE COURT: I overrule the objection. 

MR. MATTHEWS: Exception, if Your Honor please. 

• • • • 

130 § • • • •ypjn you ^11 ns specifically the kinds of 
weapons for which the Lyman Gunsight Corporation 

manufactured Cutt Compensators? 

• • • • 

131 A We are now manufacturing compensators for 
shotguns. 

• • • • 


Q What kind of shotguns? A Single barrelled shot¬ 
guns, single shot repeating and auto loading style. 

THE COURT: Is that the only type you manufacture, 
for shotguns? 


THE WITNESS: The only one we manufacture. 

MR. AMMERMAN: Of course, that is what they are 
manufacturing now. 
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THE COURT: Is that the only one yon have ever 
manufactured? 

THE WITNESS: Yes, sir, differentiated from com¬ 
pensators for rifles or machine guns. 

• • • • 

132 Q Now, were the compensators which you have 
just mentioned having sold—manufactured for and 

sold to the Springfield Ordnance District the same or dif¬ 
ferent from the Cutts Compensators that you had pre¬ 
viously made? A Identically the same. 

THE COURT: To whom did you sell those? 

THE WITNESS: We sold them to owners, sportsmen, 
individuals owning single barrelled shotguns; we 

133 sold them to jobbers or dealers or gunsmiths. 

• • • • 

THE COURT: Is there any difference between com¬ 
pensators for shotguns and these other weapons we are 
speaking of? 

THE WITNESS: Yes, in size, dimensions, and in out¬ 
line of construction, and also material used. 

i • • t 

134 Cross Examination 

• • • • 

137 Q I will show you a gun barrel with a compen¬ 
sator attached; I will ask you if that is or is not a 
compensator manufactured by the Lyman Gunsight Corpo¬ 
ration? A It is. 

Q Did you ever sell that compensator to the United 
States Government or a compensator similar to that one? 
A I think is similar to this Springfield Ordnance District. 

Q That was an order of the Navy Department, is that 
correct? A I don’t know. 

Q Do you know what use was made of this? A Only 
by hearsay. 
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138 When did yon first manufacture the Compensator 
mounted on the gun barrel? A Right after the 

contract was signed, in 1929. 

Q In 1929? A Yes, sir. 

Q And that has been going on, that same material, 
since you commenced this manufacture? A I believe it 
has. 

• • • * 

139 MR. AMMERMAN: We offer this gun barrel 
THE COURT: Very well, if it has not already 

been admitted. 

BY MR. AMMERMAN: 

Q Now, again showing you the compensator 

140 mounted on the barrel, I will ask you if you sold this 
identical compensator—or identical type of com¬ 
pensator—and I mean identical in all respects, since 1929, 
to any private firms or individuals? A Oh, yes. 

Q You have? A Yes. 

Q It was not the one that you sold exclusively to the 
government during the war? A No. 

• • • • 

141 Q Do you know who, if anyone, in the Lyman 
Gunsight Corporation ever came to Washington in 

connection with Cutts Compensators during the war? A 
No one. 

• • • • 

Q Did you or your organization have any correspond¬ 
ence with the Navy Department with respect to Cutts 
Compensators? A I wouldn’t want to say “Never”; if 
they wrote us a letter we would answer it. 

Q And they wrote you letters with respect to produc¬ 
tion? A I believe they did. 

Q Did they or didn’t they? A I would not want to 
definitely say; so much correspondence went through- 
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Q Don’t yon recall whether yon had any correspondence 
at all with the Navy Department dnring the war with re¬ 
spect to those Cntts Compensators? 

• • • • 

142 THE WITNESS: I would not want to say from 
here. 

• • • • 

Q Did any representative of the Navy Department, or 
the Army, or the Springfield Ordnance District ever come 
to yon with respect to interesting yon in the manufacture 
of Cntts Compensators for either of those organizations I 
have mentioned? A Oh, yes. 

Q Representatives of all three, didn’t they? A I 
would not want to say. 

Q The Navy Department representative came to yon 
before yon ever contacted them, is that not correct? A I 
don’t know. 

Q It is a fact, is it not, that the Navy Department 
representative came to your organization? 

THE COURT: What difference does that make? The 
^act is that the Lyman Gunsight Corporation supplied the 
Navy Department with these compensators. Now, who came 
to who and when, what difference does that make; there is 
no question about it. 

143 MR. AMMERMAN: I just want to show, if I can, 
the reason the Navy contacted these people, because 

of the efforts made by Mr. Hoover. 

• * * * 

145 THE COURT: Is it your position that this con¬ 
tract between Lyman and the United States Gov¬ 
ernment was obtained as a result of the efforts of the 
plaintiff? 

MR. AMMERMAN: I -would not want to say whether 
it was— 

THE COURT: I want you to say whether it was or 
not, you answer the question, is it or is it not? 
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MR. AMMERMAN: I can not answer that. 

MR. MATTHEWS: We do not think the burden is 
upon us to show that. 

THE COURT: Of course the burden is upon you. 
You are the plaintiffs in this case. It is not upon the 
defendants to show it. 

MR. MATTHEWS: Whether the plaintiff did or did 
not do anything he would still be entitled to compensation 
under his contract. 

146 THE COURT: Is that the position you are 
taking? 

MR. MATTHEWS: That is the position we are tak¬ 
ing. Nevertheless, the record shows that the plaintiff did 
acquaint various departments of the government with this 
shotgun. 

THE COURT: My recollection of the plaintiff’s evi¬ 
dence is no such thing at all. The plaintiff’s evidence was 
that he had nothing to do with the Lyman Company and 
he had nothing to do with obtaining the contract between 
the Lyman Company and the United States Government 
for the sale of these rifles. If I am wrong the record will 
correct me. That is my recollection. I am very clear 
about it. 

That is why I would like to ask you gentlemen this 
morning whether you are relying on the record in this 
case on that contract. I take the position it did not make 
any difference whether the plaintiff made any effort to 
obtain a contract for the sale of these compensators to the 
United States Government from the Lyman Gunsight 
Corporation or whether you take the position that as a 
result of Hoover’s efforts the contract was obtained. Now 
you say you don’t know. I say you ought to know, you 
are representing the plaintiff. 

MR. MATTHEWS: Hoover is the exclusive agent. 
He is the only one who had anything to do about this 
compensator in Washington. 
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THE COURT: Can you tell me if— 

147 MR. AMMERMAN: Service men were down 
here coming to the government departments every 
day trying to sell certain products— 

THE COURT: Hoover ought to know whether he sold 
any—Hoover ought to know whether he contacted certain 
people in the Navy Department and as a result he sold 
them a contract. 

MR. AMMERMAN: No, he could not say that. He 
was not supposed to. Under this contract he was to 
handle the local organization and he was entitled to 20 
percent of all the business this organization did. 

MR. FRIEDMAN: That is not so. 

MR. MATTHEWS: That is our interpretation of the 
contract. It is up to the Court to finally decide. 

BY MR. AMMERMAN: 

Q Did you or anybody in your organization make any 
efforts to obtain a government contract during the war— 

MR. FRIEDMAN: I object. 

THE COURT: Objection sustained. 

MR. AMMERMAN: That is all. 


151 Richard M. Cutts, Jr. 

• * • • 


Direct Examination 

• • * • 

Q State your full name, please. A Richard Malcolm 
Cutts, Brigadier General, United States Marine Corps, 
Retired. 

Q What is your occupation? A My occupation is that 
of an ordnance engineer. 

Q What school or schools are you a graduate of? 
A Graduate—do you mean— 
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Q College or the equivalent. A Graduate of the 
United States Naval Academy at Annapolis, Maryland. 

Q While in the service did you graduate from any 
military schools or government military schools? A Yes, 
I graduated from the training schools required of officers 
that are up for promotion, and in addition to that I am 
fairly well versed in ordnance matters. 

Q What has been your experience in ordnance 
! 152 matters while in the service or otherwise? A At 
the Naval Academy my mathematics went through 
differential and integral calculus, mechanics, even into gun 
design, and turrets and formulae upon which guns are 
built. I graduated from the Naval anti-aircraft school, 
i Naval Gun factory, 5 inch 25 caliber guns, naval model 
for use aboard ships. 

I commanded an anti-aircraft battery aboard ship for 26 
months. I have been familiar with turret guns, and have 
served in turrets up to 16 inches. In addition to that, I 
! was in the Marine Bifle Team for five years; was national 
rifle champion for two years, national rapid fire champion; 
in addition to that, I had an anti-air craft unit during 
the war— 

Q During the recent war? A During the recent war, 
i and commanded an anti-aircraft unit. 

Q Where? A In the Pacific, Saipan all the way to 
Saipan and anywhere, at the Naval Operating Base, Guan- 
' tanamo Bay, Cuba; also I had charge of the sea defenses 
i of the Naval Operating Base, Guantanamo Bay, Cuba, sea 
and land defenses; I was charged with the entire defense 
other than air. 

In the meantime I am an inventor and designer of ord¬ 
nance equipment, both compensators and bolt return accel- 
I erators which fits the rear end of machine guns, worked 
with my father, we worked together in this matter. 

Q What, if any, patents have been granted to 
153 you for inventions in connection with compensators? 

• • • • 
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Q What, if any patents, were granted to you by the 
United States Government as a result of inventions per¬ 
fected by you, specifically in connection with compen¬ 
sators! A There are a number of them here that I 
believe were submitted in evidence. However, I would 
have to refer to them by number to tell which ones were 
mine initially and which ones were initially issued to my 
father. 

• • • • 

Q Do these patents you are examining include a shot¬ 
gun compensator patent! A Yes, sir; they do. 

Q Will you specifically state the numbers of those pat¬ 
ents and the dates when they were issued to you! A The 
first shotgun patent is number 1773260, issued to my father. 

Q What year! A Patented August 19, 1930. 
154 Q And the other! A The other shotgun patent 
is number 2098617, issued to me, patented Novem¬ 
ber 9, 1937. 

Q I will ask you whether these two which you have 
just enumerated are the specific shotgun patents about 
which this case—which are involved in this case! A 
They are. 

• • • • 

THE COURT: What do you claim under that patent! 

THE WITNESS: I claim that these devices covered 
by these two patents are for guns firing a multiplicity of 
projectiles in a single shot, which is a shot gun. I claim 
that the patent, as I understand patent law, you don’t 
claim simply improvements over prior patents. 

• • • • 

156 BY MR. FRIEDMAN: 

Q Well, are these patents for compensators 
which we are referring to, two in number, a compensator— 

THE COURT: There is no question but what they 
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can be used with other guns; it is not exclusively for 
shotguns. 

i 

• • • • 

157 Q Is that so? A Well it is exclusively for shot¬ 
guns, that is what we designed it for; they have never 
been used on any other type of gun. 

When I speak of design, your Honor, I mean like a 
design for a bridge from an engineering viewpoint; they 
are designed for shotguns; that type of compensator 
would not meet with military requirements as it is there, 
it would have to require modification . 

• • • • 

MR. MATTHEWS: No, nor would we classify a shot¬ 
gun used for military purposes a sporting weapon; or a 
shotgun that might be used for trench warfare as a sporting 
weapon. 

THE COURT: Of course, if you have evidence that 
the Lyman Gun Sight Corporation used the gun for trench 
warfare I will rule in your favor. 

MR. MATTHEWS: It seems to me it goes back to 
military training. 

• • • • 

159 THE COURT: I say, some of these compen¬ 
sators for which the defendant has patents were 
put on sporting weapons like rifles? 

MR. MATTHEWS: Some of them were put on rifles. 
THE COURT: There is no question about that, is 
there? 

MR. HOOVER: Not that particular compensator. 
THE COURT: I say, some of them. 

MR. HOOVER: Oh, yes. 

• • • • 


160 MR. FRIEDMAN: I offer in evidence defend- 
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ants’ for identification numbers 8 through 12 in¬ 
clusive. 

THE COURT: Very well. 

(The patents heretofore marked Defendants’ Exhibits 8 
through 12 for identification, received in evidence.) 


163 THE COURT: I understand it refers to the 
patents, but there is no contest about the patents, 
is there? 

MR. MATTHEWS: We are not contesting the validity 
of the patents. 

• • • • 

172 Q Now, General Cutts, I show you these exhibits 
which have already been marked as numbers 3 and 

5;—first let me ask you about number 5, can you tell us 
about that compensator, please? A Yes, that is a com¬ 
pensator designed and built for sporting weapons by the 
Lyman Gun Sight Corporation. 

• • • • 

173 THE COURT: All right, what kind of a gun 
does it go on? 

THE WITNESS: It goes on a sporting gun, a 30 
caliber rifle designed for sporting purposes. 

THE COURT: #30 caliber rifle? 

THE WITNESS: Designed for sporting purposes. 

* • * • 

THE COURT: Why did you say “designed”? 

THE WITNESS: Because it differs from the military 
rifle, it does not carry the same— I might explain, when 
you design from an engineering viewpoint, something for 
military use you have to meet certain rigid specifications, 
one of which is lightness in weight, strength, as to both 
tests, to see how it will stand up under all conditions of 
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fire. This compensator is not designed to fit a 30 caliber 
military rifle because it has neither light weight, nor can 
it take anything over it. It is too big in diameter. The 
reason for it being made larger is because weight was not 
the controlling factor, but it is a sporting weapon. We 
have different 30 caliber rifles, such as the Savage, 

174 the Remington, the Winchester, which vary at the 
muzzle, so we had to make a standard compensator 

that would fit all these guns instead of making one for 
each, so we made one large enough by changing the diame¬ 
ter of the ports in here, just by changing your ports that 
you could use one compensator on any type of sporting 
rifle. On the military type that would not be a factor 
because the guns are all standard. 

BY MR. FRIEDMAN: Now then, will you please ex¬ 
plain a little about this exhibit, this number 3 compen¬ 
sator? The kind of gun it is used on, and so forth? A 
This is a compensator— 

MR. MATTHEWS: If your Honor please, I object 
unless the witness confines himself to a description of the 
gun and does not go into whether it is a sporting weapon 
or whether it is a military weapon. 

THE COURT: That is what I have to decide. I don’t 
know how I can do it without testimony. He is the man 
who invented the compensator. Proceed. 

THE WITNESS: This compensator is designed for 
shot guns and not for rifles and machine guns. It has a 
detachable choke which allows one to open and close the 
back, and there are several differences in this and the 
other type of compensators. In this one yon would have 
actual physical contact of the bolt and the choke. 

175 You will notice the pales open and close. That also 
eliminates the trouble you have with the wads break¬ 
ing up the shot column, etc. In your other type compen¬ 
sators there is no physical contact between the projectile 
and the compensator, because in guns firing single projec- 
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tiles, if any contact were obtained it would destroy the 
accuracy of the weapon. 

• * • • 


176 BY MB. FRIEDMAN: 

Q Now, General, I show you this, what I believe is the 
shot gun barrel that the plaintiff introduced in evidence, 
which has attached to it a Cutts Compensator, and I ask 
you to examine that and tell me what, if any, difference 
there is between the compensator attached to that gun 
barrel and defendants’ exhibit number 3? A There is 
no difference in the functioning of these two devices. 
However, the one attached to the gun barrel is made of 
steel and the one in exhibit number 3 is made of aluminum, 
and aluminum being not as strong as steel, the dimensions 
of the ports have been changed so as to give greater lift¬ 
ing strength, so that when fired the ribs will not pull out. 
This steel compensator here is the standard type of com¬ 
pensator which Lyman has always made for commercial 
purposes. 

Q Since when? A Since the beginning of the con¬ 
tract 

Q 1929? A 1929, this is a later adaptation, works 
on the same principle. I brought this along. 

Q Is there any change whatsoever in the manufacture 
of the compensator by Lyman attached to this gun 

177 barrel since 1929 to the present date? A There 
has been no change; the same compensator. 

Q Now I ask you the question again, what kind of a 
gun and tell me, if you will, the description of the gun, 
and all about the type of gun to which this defendants’ 
number 3, and this compensator attached to the gun barrel, 
is designed for, its purpose, function, and so forth? 

MR. MATTHEWS: If your Honor please, I object. 

THE COURT: Upon what ground? 

MR. MATTHEWS: Upon the ground that the question 
was what type of gun it was designed for. I have no 
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objection to his stating what type of gnn it was actually 
used on, but to state that it was designed for a specific 
type of gun. 

THE COURT: Well, what gun was it used on? 

THE WITNESS: Used on a sporting trap type of 
commercial shot gun; it has been used commercially for 
many years, and that was the type of gun this compensator 
was fitted on, no change in manufacture of either the gun 
or the compensator. 

BY MR. FRIEDMAN: 

Q You say standard commercial sporting shot gun, tell 
us what are the characteristics, and so forth of the gun, I 
mean. Can you describe to us more specifically the use, 
and the type of shot gun to which that compensator 
178 was attached? A Well, a shot gun that is pri¬ 
marily designed for use in shooting at birds, clay pigeons 
and skeets, which is a form of target shooting and for 
traps, and that shot gun is used for that type of shooting. 

Q I show you these photostat copies that were received 
in evidence on the part of the plaintiff, which are un¬ 
marked, the one showing a Remington Sportsman Auto 
Loading and the other a Remington Sportsman Shotgun. 
Is that the kind of gun that you have just described to 
which these compensators have been attached, which you 
described as a sportsman or commercial type of shot 
gun? A Commercial type of shotgun. Here the mount 
is different, but the gun basically and the compensator are 
commercial type. There have been no changes in the 
functioning of the weapon or the compensator. 

Q Now, do you know whether—let me ask you first, 
did you ever have occasion to visit the Auto Ordnance 
plant? A Yes. 

Q Where are they located? A Bridgeport, Connecti¬ 
cut. 

Q Can you tell us whether or not they were equipped 
to manufacture any shot guns? 
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179 THE COURT: Was he there? 

• • • • 

THE WITNESS: Yes, I was there. 

THE COURT: Have yon been throngh the plant? 

THE WITNESS: Yes, sir, all throngh it. 

• • • • 

Q Were Anto Ordnance equipped to manufacture shot 
guns or shot gun compensators? A They were not 
equipped to manufacture shot guns or shot gun com¬ 
pensators. All they made there were a few Thompson 
Sub Machine Guns, and as a matter of fact, the majority 
of what they did do was shipped right at the plant there; 
they just did not handle them. 

• • • • 

• 

186 Cross Examination 

m • • • 

187 BY MR. MATTHEWS: 

Q What has been the nature of your activities 
in connection with Cutts Compensators since January 1, 
1941? 

MR. FRIEDMAN: Just a moment, I object; I do not 
see the materiality of that. 

THE COURT: What is the purpose of that? 

MR. MATTHEWS: If Your Honor please, I wish 
to show why we did all of the promotion work in con¬ 
nection with Cutts Compensators for military purposes. It 
was handled by Mr. Hoover. 

THE COURT: But you say he is entitled to a com¬ 
mission whether he did anything. 

MR. MATTHEWS: At the same time I am certainly 
entitled to examine Mr. Cutts. 

THE COURT: I will sustain the objection. 
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Q Mr. Cutts, the Lyman-Cutts Compensator agreement 
was entered into in June, 1929, is that right! A I know 
it was 1929, I am not sure of the month, I would have 
to look at the contract. 

Q At the time you entered into the agreement— A 

The contract speaks for itself, June 6, 1929. 

188 Q That is the date of the verification! A Yes. 
Q At the time you, and when I say you, I mean the 

Cutts Compensator, entered into the agreement with the 
Auto Ordnance Corporation, the agreement of July 1, 
1940, did you apprize Auto Ordnance of the existence of 
your agreement with Lyman! A Oh, yes, I did, not only 
that but Mr. Maguire was quite anxious to get control— 

• • • • 

Q You apprized Auto Ordnance of the existence of 
this agreement in January 1, 1941 as well, did you not! 
A I don’t remember the exact date, but at the time 
the agreements were being discussed and being drawn up, 
I apprized Mr. Maguire of the Lyman contract— 

• • • • 

THE WITNESS: These particular patents, Mr. Ma¬ 
guire wanted me to bring in to operate under his con¬ 
tract, and I refused to do it because of the Lyman contract 
being outstanding. 

• • • • 

189 Q Did you furnish Auto Ordnance Corporation 
with a copy of your agreement with the Lyman Gun 

Sight Corporation! A No, I didn’t; I didn’t consider it 
necessary. I informed them of the provisions generally 
thereof. 

Q I call your attention to the fourth Whereas clause 
of the January 1, 1941 agreement between Cutts Com¬ 
pensator and Auto Ordnance, particularly the provision, 
and I quote: 
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“Auto acknowledges that it has been apprized of the 
fact that a license has been granted by Cutts to others 
with respect to Cutts Compensator, for the manufacture 
and sale of such compensator exclusively for non-military 
purposes.” 

I ask you if you were the one who notified Auto that 
a license had been granted by Cutts to others with respect 
to Cutts Compensators for manufacture and sale of such 
compensators exclusively for non-military purposes; are 
you the one who so notified Auto Ordnance! A Yes, I 
talked it over with Mr. Maguire before then, before this 
Auto Ordnance contract was signed, when we were up 
there and discussed the matter, and then when I had ex¬ 
cluded those Lyman patents because Lyman had a prior 
agreement. 

Q I direct your attention to that provision of 
190 the agreement which states: 

“Auto has been apprized of the fact that licenses 
have been granted by Cutts to others.” 

THE COURT: Wait a moment, Mr. Matthews. You 
are going to attack the validity of this agreement—are 
you? 

MR. MATTHEWS: No, I am not attacking the validity 
of this agreement. 

THE COURT: Well, you do not question but what is 
in it is true? 

MR. MATTHEWS: No. I want to find out if Mr. 
Cutts is the man, as stated in the fourth whereas clause 
of the Auto Ordnance-Cutts agreement, who advised the 
Auto Ordnance Corporation of the fact that a license had 
been granted to others, exclusively for non-military pur¬ 
poses. 

THE COURT: The contract says so, doesn’t it. 

MR. MATTHEWS: That is right. I wanted to find 
out if he is the one who so notified them. 

MR. FRIEDMAN: He has already answered that 
about three times. 
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THE COURT: I will let him answer it again. Yon did 
notify them, did you? 

THE WITNESS: Yes, sir, I notified them. I also 
notified Lyman, too. 

BY MR. MATTHEWS: 

Q I call your attention to the fact that the word 

191 used “others.’’ A That is right. 

Q What license was granted, if any, other than to 
Lyman? A There was a license issued a great many 
years ago to the Parker Gun Company for use of the 
compensator on double-barrelled shotguns. However, they 
never operated under that contract, and no money was 
received by me from them. 

Q And that license was outstanding at that time? 
A That license was outstanding at the time of the con¬ 
tract. 

• • • • 

192 Q Did you notify Auto Ordnance Corporation of 
the fact that Lyman Gun Sight Corporation was 

selling shotguns to the United States Navy with Cutts 
Compensators built in? A No, I didn’t, because I did 
not consider that shotguns came under the terms of the 
Auto Ordnance contract. If you will read the Lyman 
contract, they are given the right to manufacture shotgun 
compensators for shotguns and sporting weapons, and 
there is no limitation on how they are to manufacture and 
sell compensators, so shotguns are right in that Lyman 
contract, shotguns and compensators and sporting weap¬ 
ons— 

• • • • 

? 

That is the reason that I did not notify them. 

• • • • 

212 Q Was Mr. Lyman permitted to use a Winchester 
multiple fire rifle for military purposes? A A 
Winchester fire rifle? 
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Q That one. A Has he permitted—I don’t under¬ 
stand about the rifle. He did not make rifles. 

Q Compensator on the rifle. A He was not allowed 
to make that type of compensator for military purposes, 
only on sporting weapons. 

Q That gun was sold for military purposes. A If 
that gun was sold for military purposes, and the order 

came from the government- 

Q He was not allowed- A He was not allowed to 

manufacture for military purposes that rifle type of com¬ 
pensator. 

• • • • 

215 BY MR. MATTHEWS: 

Q Did you yourself do anything to promote the 

216 sale of Cutts Compensators to the United States 
Government during the period of January, 1941— 

MR. FRIEDMAN: I object. 

THE COURT: Objection sustained. 

• • • • 


BY MR. MATTHEWS: 

Q Do you know as a fact whether shotguns were used 
for guard duty, to guard prisoners during the war? A I 
am not aware that they were so used, but if they were so 
used, it was not a sporting type. There was a riot type 
of shotgun. It was different from this type of gun you 
are talking about in court. 

217 Q Did it have a compensator attached? A It 
had no compensator attached from what I could see 
of it. A shotgun, you see them around, they shoot buck¬ 
shot. 

Q Do you know whether shotguns were used in the 
detention camps overseas? 

MR. FRIEDMAN: Which shotgun, what kind of shot¬ 
gun? 

THE WITNESS: Riot shotguns. Perhaps they were. 
I am not aware of that. They were also used for plant 


guards, as Mr. Hoover mentioned, but Mr. Hoover did not 
bring out they did not have compensators. 

• • • • 

218 Q Now, during the period of Mr. Hoover’s em¬ 
ployment, what accounting did you render to him? 

• • • • 

219 THE WITNESS: Mr. Hoover was paid every¬ 

thing that came from Auto Ordnance Corporation. 

Mr. DeOrsey acted as my tax attorney, and all my books 
were gone over by the Department of Internal Revenue, 
and Mr. Hoover received these amounts according to the 
contract, and frequently the royalty checks were sent to 
him and he deposited them and sent us a bill for the 
amount that was due him, and we paid those bills. 

• • t • 


221 BY MR. MATTHEWS: 

Q I refer to the second clause of the agreement be¬ 
tween Auto Ordnance Corporation and Cutts Compensator 
dated January 1, 1941, reading, and I quote: 

“Whereas, Cutts Compensator represents that it owns 
or controls all patents relating to the device known as the 
Cutts Compensator which patents, issued by the United 
States Patent Office, are more particularly numbered 
1605393,1636357, 2112831 and 2165457”— 

• • • • 

222 Q Did the Lyman Gun Sight Corporation use 
patent numbers 1636357 and 1605393 listed in the 

agreement I just referred to? A Yes, they were large 
manufacturers of compensators based on those patents for 
sporting weapons, that is, sporting type weapons. As I 
explained, there is quite a little difference between a sport¬ 
ing and a military rifle, a rifle built for military pur¬ 
poses. 
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223 A That is correct. Lyman did not use those 
patent numbers because Lyman did not manufacture 

this rifle compensator for the Government. The only thing 
Lyman had was this shotgun compensator, which you are 
well aware fell under different patent numbers, not these 
two. 

Q Lyman did not use the two patent numbers I have 
referred you to in connection with the compensators for 
sale to the Navy Department, that is your position? A 
No, the patents he used were the compensators them¬ 
selves, not these patents. This is a separate invention 
from this. The Patent Office saw fit to issue me a patent 
on shotguns. 

Q Did it give you two patents? A That is right. 
Those are rifle patents. 

Q I asked you specifically whether the Lyman Gun 
Sight Corporation used either of these patent numbers in 
the manufacture and sale of the compensators on shotguns 
sold to the Navy Department. Can you answer that? 

224 A My answer was no, he didn’t. 

• • • • 

MR. FRIEDMAN: Which patents are you referring 
to? 

MR. MATTHEWS: I am referring to 1636357. 

THE WITNESS: Now, just a moment, I will explain 
that— 

MR. MATTHEWS: Just a minute; and 1605393. 

THE WITNESS: Yes. 

THE COURT: Have you got those two patents ? 

225 THE WITNESS: Yes. 

THE COURT: Did Lyman use those? 

THE WITNESS: No, I explained— 

BY MR. MATTHEWS: 

Q Those are the two patents? A Those are the two 
rifle compensator patents for civilian use, for compen¬ 
sators. 
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THE COURT: Were those the two numbers that Mr. 
Matthews just read? 

THE WITNESS: Those are the two numbers right 
here. 

THE COURT: What are they? 

THE WITNESS: 1636357 and 1605393. 

THE COURT: Those are the two that Lyman has a 
right to use? 

THE WITNESS: For sporting rifles. 

THE COURT: Yes. 

THE WITNESS: And the ones he sold to the Gov¬ 
ernment on shotguns were 2098617 and 1773260, but in 
marking frequently, you know, they make a die, giving us 
a right to manufacture and just putting that die on to 
warn the public. 

BY MR MATTHEWS: 

Q Mr. Cutts, will you please read the patent numbers 
on the compensator attached to the shotgun sold to the 
United States Navy in evidence in this case? A I 
shall try; 1605393; that is the rifle compensator 
226 which Lyman has a right to use, and 1636357, the 
other one here is not clear—1773260, which is a shot¬ 
gun patent which covers this particular device. 

The fact that those patent numbers appear here have 
no relative bearing whatsoever in the manufacture. It is 
manufacturing practice to cut a die to cover the patents 
under which they are licensed. You serve notice on the 
public that the device is patented. But I say the one that 
covers this device is 1773260, this shotgun compensator 
patent. 

BY MR. MATTHEWS: 

Q Those first two patent numbers on the compensator 
are meaningless. 

• • • • 

THE COURT: • • • He said whatever is on there 
is notice to the public that he has a patent on these Cutts 
Compensators. 
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BY MR. MATTHEWS: 

Q Is that the same reason that three patent numbers 
are on there? A Three patent numbers, yes. 

Q The same reason? A The third patent num- 

227 ber specifically covers this device, although the other 
two do not happen to. 

Q That is your opinion. A It is not my opinion. 
That happens to be a fact. 

Q It is only your opinion. A You must realize that 
the Patent Office gave me two separate inventions. 

• • * • 

MR. MATTHEWS: If your Honor please, in view of 
this witness’ testimony with respect to a patent, I request 
permission to recall Mr. Hayes, and ask him— 

THE COURT: For what purpose? 

MR. MATTHEWS: For the purpose of testifying with 
respect to these particular patents. 

THE COURT: In what way? You do not question 
that they were issued, do you? 

MR. MATTHEWS: This witness has tried to say that 
the three patent numbers on that shotgun are entirely 
different inventions, and Mr. Hayes was not permitted to 
testify at length with respect to that and various 

228 facts, is very essential to the points in this case. 

THE COURT: Let me see that. Where is the 
shotgun? Let me see the barrel. 

THE WITNESS: The first two patent numbers there 
are the patent numbers in the basic agreement. 

THE COURT: What is the last number? 

THE WITNESS: Just the last two numbers; it is not 
very clear. 

THE COURT: What is it? 

THE WITNESS: 1773260. 

THE COURT: Have you got— 

THE WITNESS: That is the one that actually covers 
that device. 

THE COURT: That is on here, Number 1636357, and 
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here is the compensator. That also has 1605393. Now, 
what you say is that those two patents were granted for 
this compensator here? 

MR. MATTHEWS: The basic patent on the compen¬ 
sator in the original agreement states any refinement or 
improvement of those patents were exclusively the right 
of Auto Ordnance to manufacture and sell for all military 
purposes. 

THE COURT: All right, very well. 

MR. MATTHEWS: I request permission to recall Mr. 
Hayes. 

THE COURT: How is he qualified? Why don’t you 
bring somebody from the Patent Office here. He is a 
patent lawyer. 

229 MR. MATTHEWS: If Your Honor please, we 
would like to have permission to do that. 

MR. FRIEDMAN: For what purpose? 

THE COURT: I don’t know. 

MR. MATTHEWS: To prove that three is merely an 
improvement or refinement. 

THE COURT: I can tell that by looking at 3, so don’t 
bring him over just for that. 

MR. MATTHEWS: Your Honor believes that is a re¬ 
finement? 

THE COURT: I don’t know. 

MR. MATTHEWS: Of the basic patent and not a new 
invention as Mr. Cutts has testified. 

THE COURT: I don’t know. All I know is that I 
can tell by looking at it, looking at this patent here, that 
this is the compensator actually used on this rifle here, 
this compensator which is not used on this— 

MR. MATTHEWS: Surely, Your Honor, the basic 
thing, the basic patent is the one that Auto Ordnance has 
the exclusive right— 

THE COURT: I am not worried about Auto Ordnance; 
I am worried about Cutts and Lyman. 

MR. MATTHEWS: But Hoover’s agency agreement is 
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tied right in with that particular article covered by Anto 
Ordnance contract 

THE COURT: I understand that, but he cannot re¬ 
cover from Cutts for what Hoover did for Auto 

230 Ordnance. All that you can recover is for what 
he did for Cutts after his agreement took effect. 

MR. MATTHEWS: That is true, and I request per¬ 
mission to obtain such testimony. 

THE COURT: What kind of testimony—what do you 
want the Patent Office to prove! 

MR. MATTHEWS: The Patent Office to prove that 
this last patent listed on the shotgun compensator is— 

THE COURT: Is this one here (indicating)? 

MR. MATTHEWS: That is merely a refinement of 
the— 

THE COURT: What is a refinement? 

MR. MATTHEWS: After all, Your Honor, I am not 
a patent attorney, but Mr. Hayes was prepared to go into 
that in detail. 

THE COURT: No, I am not going to accept an opin¬ 
ion from a patent lawyer when you have the Patent 
Office available here. 

MR. MATTHEWS: I think— 

THE COURT: You can bring in any witness you want 
to, but let’s finish with this witness. 

MR. MATTHEWS: I ask permission to call— 

THE COURT: All right, but let’s fiinish with this 
witness. 

MR. MATTHEWS: I am through with him, Your 
Honor. 

• • • • 

231 Lawrence E. deS. Hoover 

• • • • 

Direct Examination 
BY MR. MATTHEWS: 

Q Mr. Hoover, what did you do, if anything, to pro- 
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mote the sale of compensators and shotguns for military 
purposes to the United States Government? 

• • • • 

Well, he testified the other day he did not do anything 
about the Lyman contract, is that right, Mr. Hoover? 

THE WITNESS: He did not ask me what I 

232 had done to promote the sale of shotguns with com¬ 
pensators to the Army. • 

THE COURT: You have already been paid for that. 

THE WITNESS: I did not get paid for that, not a 
penny. 

THE COURT: You did not? 

THE WITNESS: No, sir. 

THE COURT: What contract did you have with Cutts 
for the Army that you did not get paid for? 

THE WITNESS: I did not have any contract with 
Cutts for the Army. I didn’t get paid for the compen- 
seators that the Army purchased. 

THE COURT: When was that? 

THE WITNESS: That they purchased from Lyman. 

THE COURT: From Lyman? 

THE WITNESS: That is right. 

THE COURT: Well, you testified the other day that 
you did nothing for Lyman. 

THE WITNESS: I did nothing for Lyman to promote 
the sale of Lyman manufacture. I did nothing, but I did 
endeavor to promote the sale of compensators on shotguns 
for the Army, but I didn’t do it with the idea of doing 
it for Lyman on his contract. 

THE COURT: That was sporting type or military 
type? 

THE WITNESS: They are what is alleged here sport- 
ing type, but my contention is that when the Army pur¬ 
chased them they ceased to be sporting type. 

THE COURT: Unfortunately, I can not agree 

233 with you on that. 
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THE WITNESS: I have got to do that because the 
shotgun was a military weapon. It was used in the Army 
and used in the Air Force then, an automatic shotgun or 
rifle or machine gun, and afterwards they decided to use a 
shotgun in trench warfare. In the Geneva Convention it 
was ruled out. They were not allowed to use shotguns. 
When the first contract was made with Auto Ordnance and 
Cutts Compensator I personally supervised that contract, 
and I put in that proviso about sporting weapons knowing 
that is the way it worked out in the beginning, at that time, 
in the Geneva Convention, and it looked like it was out of 
the window, but trench warfare resumed, and there was a 
very strong possibility that shotguns would be brought for 
use in the Army for that purpose, or they may be used in 
general warfare. 

Now, a shotgun, just because it is used to shoot birds, 
can also be used to shoot slugs, you know, that would kill • 
people, and that is the reason it was ruled out by the 
Geneva Convention. 

Now, when the Cutts contract was signed, I per- 
234 sonally was responsible for putting in that provision 
for sporting purposes, because Auto Ordnance, if 
they came back to use in the Army, the Navy or the Marine 
Corps,—the Auto Ordnance could produce this compen¬ 
sator and equip shotguns with these compensators. Then 
they would be military weapons. Now, after that contract 
was signed, before Uncle Sam bought any Thompson’s sub¬ 
machine guns, I promoted or tried to develop it as much as 
I could, told the Ordnance Department, Small Arms Divi¬ 
sion that there was a possibility of using shotguns with 
compensators in case they did have trench warfare, and 
the possibility that Thompson’s submachine guns could not 
be produced in sufficient quantities—at that time we had 
not even gotten into production on our Thompson’s sub¬ 
machine guns, at the time the contract was signed with 
Cutts Compensator and Auto Ordnance, and the only guns 
we had manufactured were, unfortunately, left over from 
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1923 or 1924. Now, those guns were sold to the French 
Government. I think they bought 6,000 of them. They 
were sold without compensators, so there was not any 
question as to what the purpose of that “for sporting 
purposes” was. Colonel Cutts was fully aware of that. 
He was a retired or resigned Marine officer, and his attor¬ 
ney in New York drew up that contract 

The question came up the other day of the settlement 
with Harrington and Richardson. I made settlement with 
them on the infringement, and even against the 
235 advice of our own patent attorney, who said we 
could not sustain it but we made settlement by 
agreement with them for $150,000 with the president and 
general manager, but before they paid it they had a dif¬ 
ference of opinion with the Board of Directors, and they 
finally settled for $35,000 and they paid it. 

MR. DeORSEY: Of which you were paid your 20 per¬ 
cent? 

THE WITNESS: That is correct, there is no question 
about my getting that I have only one bone of conten¬ 
tion. 

THE COURT: And that bone of contention is with 
Lyman, is that right? 

THE WITNESS: Now, the President of the Harring¬ 
ton and Richardson Company asked me whether it was 
possible to use a compensator on the shotguns that they 
were making—a cheaper shotgun for postwar production, 
and I told him that I would speak to Cutts about it, that 
it might be a good thing—I had no idea of getting any com¬ 
pensation out of that, because it was for purely sporting 
purposes, so I said to Colonel Cutts that there was a real 
possibility of working up a proposition, a possibility that 
I could induce Mr. Maguire, President of Auto Ordnance 
Corporation to try something, or the officers of the Small 
Arms Division of the Navy. We discussed many times 
the question of the use of shotguns in the Army in the case 
of trench warfare, and at one time the question was 
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236 brought up, was raised and discussed very fully—I 
don’t know when it was first considered, but it was 

not a question of whether that was permitted to Mr. Lyman, 
because I was promoting Auto Ordnance, but there was 
never any question at that time—it was fully known by 
Colonel Cutts that in the event we got into war there was 
always the possibility of this to use shotguns for military 
purposes, and I think they were used and made, not with 
compensators—I am not sure, I have seen pictures in the 
paper where shotguns were used, and they were used in 
this country for guard duty to guard prisoners. 

THE COURT: Why did you put that in your contract 
when you made it, if you anticipated a war in which 
they might use them? 

THE WITNESS: It was pretty clear in that contract 
that Auto Ordnance Corporation had the right to all mili¬ 
tary weapons and shotguns, which in our opinion, ceased 
to be sporting weapons when they were purchased by the 
Army, and those weapons were purchased by the Army for 
the Small Arms Division as well as the Springfield Arsenal 
for equipment to be adapted to these shotguns. 

Now, that meant that the Army Ordnance were purchas¬ 
ing ordnance for the Navy, and the moment Army Ord¬ 
nance purchased those compensators from Lyman, that was 
the time when Colonel Cutts should have notified Auto 
Ordnance Corporation that these compensators were 

237 used for military purposes, and should be made by 
Auto Ordnance. I was not with Auto Ordnance. 

I had resigned from Auto Ordnance. 

• • • • 

THE COURT: You were the sole representative, and 
if you had a power of attorney for Colonel Cutts, why 
didn’t you notify them? 

THE WITNESS: Notify who? 

THE COURT: Auto Ordnance and Lyman. 

THE WITNESS: Now, your Honor, I was with Col- 
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onel Cutts but I figured it was a matter—I wanted to tell 
Colonel Cutts that I thought it was a violation of the con¬ 
tract with Auto Ordnance, he should notify them immedi¬ 
ately and also get in touch with Mr. McDonald, and get his 
opinion. He said he construed it to be a violation and 
Colonel Cutts should notify Auto Ordnance, but he didn’t 
do it. 

THE COURT: You didn’t do it, either. 

THE WITNESS: It was not my province, I 
238 was under these contracts with Auto Ordnance. 

THE COURT: You were the sole representa¬ 
tive. You had the power of attorney from Colonel Cutts, 
and you could have if you had wanted to. 

THE WITNESS: I didn’t have the power of attorney 
at that time. I only had the power of attorney after 
Colonel Cutts left the country. Colonel Cutts was right 
here at that time. 

THE COURT: When he left the country you never 
notified them. 

THE WITNESS: WTio never notified them? 

THE COURT: When he left the country you had the 
power of attorney and you never notified them either! 

THE WITNESS: No, I didn’t. 

THE COURT: All right. Is there anything else now? 

MR. MATTHEWS: No, Your Honor. 

THE COURT: As I understand your statement a few 
moments ago, Mr. Hoover—so I will have this clear—your 
only bone of contention in this suit is on the royalties 
or commissions that you claim Cutts Compensator owes 
you as a result of the sales from the Lyman Gun Sight 
Corporation to the United States Government? 

THE WITNESS: Yes, and I base that on the fact 
that these were for military purposes; if they had been 
sold for sporting purposes I would not have any claim 
whatsoever. 

THE COURT: I understand that, but you do not 


239 
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claim that there is money owing yon from Cntts be¬ 
cause of sales made to other people. 

THE WITNESS: No, sir. 

MB. MATTHEWS: If Your Honor please, in view of 
Mr. Hoover’s statement and the restriction placed upon 
the matter, I think you ought to refer the matter to the 
Auditor generally. 

THE COIJBT: No, I don’t think so; I don’t see any 
reason to submit it to the Auditor, now, either. 

• • • • 

242 THE COUBT: I do not see any reason to submit 
this case to the Auditor, in view of Mr. Hoover’s 
statement on the stand. 

• • • • 

It is my feeling in the matter that at the time that Mr. 
Hoover entered into this contract with Cutts, it was 
never contemplated that it should cover any such royalties 
as he is now claiming, and it is my opinion that the fact 
that they sold these Cutts Compensators, that is, these 
guns, to the United States Government to be used in skeet 
training did not automatically make them a fighting 
weapon. 



82 A 


Defts. 1 

Filed Feb 2 1948 Harry M. Hull, Clerk 
CUTTS COMPENSATOR 
726 Jackson Place, N. W. 

Washington, D. C. 

Phone District 4050 

January 5, 1945 . 

Mr. Henry H. Lyman 
Manager 

Lyman Gun Sight Corporation 
Middlefield, Connecticut 
Dear Mr. Lyman: 

This will acknowledge receipt of your letter of January 
3, 1945. In accordance therewith I am enclosing a copy of 
the power of attorney which I hold from Cutts Compen¬ 
sator dated July 22, 1944. 

You will note from this power of attorney that I have 
full power to handle its affairs. This power of attorney 
was prepared by William H. Matthews of Knox, Matthews 
and Lishman, Bowen Building, Washington, D. C. 

I would be glad to furnish you with any further infor¬ 
mation that you may require. 

Very truly yours, 

CUTTS COMPENSATOR 
By L. E. de S. Hoover 
L. E. de S. Hoover 


enclosure 
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Def. 2 

Filed Feb 2 1948 Harry M. Hull, Clerk 
POWER OF ATTORNEY 

CUTTS COMPENSATOR TO LAWRENCE E. DE S. 

HOOVER 

FOR PROMOTION OF ARTICLES 
KNOW ALL MEN BY THESE PRESENTS, that we, 
Richard M. Cutts, Jr., and Dorothea Lane Cutts, compos¬ 
ing a partnership doing business as CUTTS COMPEN¬ 
SATOR, in consideration of the circumstance, among oth¬ 
ers, that said Richard M. Cutts, Jr., may, because of the 
engagement of his duties in the military establishment of 
the United States, be unable personally to transact or cause 
to be transacted necessary matters and things of a busi¬ 
ness character in connection with the promotion of the 
adoption and use of certain articles known as the Cutts 
Compensator and Bolt Return Accelerator and covered 
by patents issued by the United States Patent Office and 
numbered 1605393,1636357, 2112831, 2165457, and 1788279, 
and in connection generally with the protection and preser¬ 
vation of the business of CUTTS COMPENSATOR, do 
hereby make, constitute and appoint Lawrence E. de S. 
Hoover of Warrenton, Virginia, their true and lawful 
attorney for them and in their name, place and stead, and 
in the name, place and stead of them as individuals and as 
partners, to do every and all acts or things of whatsoever 
nature or character which we or either of us might or 
could do if personally present, and generally to do and to 
perform any and every lawful act or thing necessary for 
the preservation, conduct and promotion of the business 
of said CUTTS COMPENSATOR; hereby giving and 
granting unto our said attorney full power and authority 
to ask, demand, sue for, recover and receive all manner of 
property, goods, chattels, securities, debts, sums of money, 
claims, awards and demands whatsoever due or hereafter 
to become due or owing or belonging to CUTTS COM¬ 
PENSATOR on account of or for any reason or cause 


84 A 


whatsoever, and to give effectual receipts, releases, satis¬ 
factions and discharges for the same; and deposit all 
monies so received to the account of CUTTS COMPEN¬ 
SATOR in the National Savings and Trust Company, 
Washington, D. C.; to take all steps and remedies which 
he deems necessary and proper for the recovery, receiv¬ 
ing, obtaining, and holding possession of any goods, chat¬ 
tels, securities, debts, claims, demands or sums of money 
or any other property, real, personal or mixed, that are 
or may be thought to be due and owing or belonging or 
payable to us as partners, and to do any act for the enforce¬ 
ment, determination, or defense of any legal right of any 
nature whatsoever in relation to our property, as partners, 
real, personal or mixed, or otherwise; to commence, prose¬ 
cute and enforce any and all suits, claims, complaints, ac¬ 
tions, or other legal proceedings of whatsoever nature, for 
any purpose or in any court or other office, body or tribunal 
having judicial or other powers, for the recovery of any 
property, real, personal or mixed, goods, chattels, securi¬ 
ties, debts, sums of money, claims, awards, demands, causes 
or things or for any other judgment or decree whatsoever, 
declaratory or otherwise, in which we are or may be here¬ 
after interested or concerned, or touching any matter 
concerning our property, real, personal or mixed, or our 
rights, as partners, and to prosecute the same to a con¬ 
clusion and discontinue the same; to compromise, settle, 
submit to arbitration, or adjust, or dispose of any and all 
suits, claims, complaints, actions, proceedings, accounts, 
dues, demands, awards, judgments and decrees in which 
we, as partners, may have any interest; and generally to 
conduct and carry on our business. 

This power of attorney does not empower or authorize 
the said Lawrence E. de S. Hoover to withdraw any monies 
from the account of CUTTS COMPENSATOR in the Na¬ 
tional Savings and Trust Company. 

IN WITNESS WHEREOF, we, as individuals and as 
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co-partners, have hereunto set our hands and seals to this 
power of attorney, in the State of North Carolina, on this 
22nd day of July, 1944. 

CTJTTS COMPENSATOR, 

By (signed) Richard M. Cutts, Jr. 

A Partner 

By (signed) Dorothea Lane Cutts, 

A Partner 


WITNESS: 


(signed) E. A. Wright 
(signed) Everett Ware Smith 


STATE OF NORTH CAROLINA) ss: 

I, Lewis G. Lilly (signed,) a Notary Public in and for 
the State of North Carolina, hereby certify that on the 
22 day of July, 1944, personally appeared before me Rich¬ 
ard M. Cutts, Jr., personally known to me to be the person 
named in and who executed the foregoing document in 
behalf of Cutts Compensator, and he acknowledged to me 
that he executed the same as a partner of Cutts Compen¬ 
sator and as its act and deed. 

GIVEN UNDER my hand and official seal this 22 day 
of July, A. D. 1944. 

Lewis G. Lilly (signed) 
Notary Public 

STATE OF NORTH CAROLINA) ss: 

I, Lewis G. Lilly (signed,) a Notary Public in and for 
the State of North Carolina, hereby certify that on the 
22 day of July, 1944, personally appeared before me Dor¬ 
othea Lane Cutts, personally known to me to be the person 
named in and who executed the foregoing document in be¬ 
half of Cutts Compensator, and she acknowledged to me 
that she executed the same as a partner of Cutts Compen¬ 
sator and as its act and deed. 

GIVEN UNDER my hand and official seal this 22 day 
of July, A. D. 1944. 

Lewis G. Lilly (signed) 
Notary Public 
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Pltf. 7 

Filed Feb 2 1948 Harry M. Hull, Clerk 
ARTILLERY BATTALION 
TRAINING CENTER, CAMP LEJEUNE 
NEW RIVER, NORTH CAROLINA 
RMC/ems 26 October, 1943 

Mr. Henry Lyman 
The Lyman Gnn Sight Corp. 

Middlefield, Conn. 

Dear Henry: 

I wish to thank yon for yonr kind offer but I am still 
hoping that I will not have to take advantage of it. The 
suit has not as yet been settled but I am hoping that we 
will get a decision before my departure. 

The reason you have not heard from me sooner is due 
to the fact that I have left Washington, as you can see 
by the address on the heading of this letter. Therefore, 
in future correspondence, I would greatly appreciate your 
addressing all letters to me at The Plains, Virginia. 

In connection with the above change of address, I would 
appreciate your forwarding all checks to The National 
Savings and Trust Company, 15th Street and New York 
Avenue, N. W., Washington, D. C., for deposit to the 
account of Cutts Compensator as heretofore. The state¬ 
ment, however, should be forwarded to me at The Plains 
and Mrs. Cutts will know of my subsequent changes of 
address. 

I have been informed unofficially by the Navy that skeet 
shooting with the compensator for Aerial Gunners has 
reduced the training time by approximately 40% and I 
feel that this is a definite contribution to the war effort. 
Army Aviation must be using some similar type of train¬ 
ing and I feel that they should be approached on the sub¬ 
ject. One of the main advantages is the fact that beginners 
could be equipped with the Skeet Tube and then shifted 
to the Closer Tubes as their training and proficiency pro¬ 
gresses. This would have the advantage of using increased 
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ranges and longer leads. I really feel that something 
should be done on this matter and it is apparent that it 
will not develop by itself. Army Aviation and Naval 
Aviation may be sister services but in many respects they 
are still far apart, and therefore a definite approach to 
Army Aviation is indicated. 

In connection with the above, stay away from Army 
Ordnance. They do not like us and never have because 
they did not conceive the Compensator first. I really 
mean this, and you probably would not believe it if I told 
you that a high ranking General in the Army Ordnance 
Department told me in front of a witness that he did not 
care if the compensator made a gun 100% more efficient— 
they still did not want it. This is astounding, but true, 
and my only reason for repeating it is to indicate to you 
the futility of attempting to work through Army Ordnance. 
On the other hand, Army Air Corps is a large organiza¬ 
tion, very independent, and becoming more so every day. 
If they wish to use compensators on shot guns, I can see 
no reason why they can’t get them. 

I feel that any pioneering work that you may do along 
this line will be a contribution to the war effort. In addi¬ 
tion, taking the long range view point, it will acquaint 
more shooters with the benefit of the shot gun compensator 
and you should thus experience a larger demand from the 
sporting field when this war is over. 

Please let me hear from you at your earliest convenience. 

With all best wishes, I am 

Cordially yours, 

PI. Ex. 3 

CONTRACT OF EMPLOYMENT 
Filed Feb 2 1948 Harry M. Hull, Clerk 

In consideration of the mutual covenants and conditions 
hereinafter set forth, AUTO-ORDNANCE CORPORA¬ 
TION, a New York corporation, hereinafter referred to as 
“AUTO”, and LAWRENCE E. deS. HOOVER, of War- 
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renton, Virginia, hereinafter referred to as “HOOVER”, 
make the following agreement: 

1. The effective date of this agreement and all pro¬ 
visions hereof shall be January 1, 1941. 

2. HOOVER is now Vice-President of AUTO and its 
Washington representative and shall be continued in such 
employment with AUTO for a continuous period of one 
year commencing January 1, 1941. HOOVER agrees to 
accept and continue said employment and to devote his 
entire time and best efforts to the business of AUTO dur¬ 
ing the period of this contract. 

3. HOOVERS compensation for such employment shall 
be as follows: 

(a) $75,000 per annum payable in equal monthly in¬ 
stallments, plus 

(b) fifty-one per cent (51%) of such bonus, payable 
out of the net earnings for the fiscal year of AUTO be¬ 
ginning November 1, 1940 as may be declared by the Di¬ 
rectors of AUTO to its three highest salaried officers, ex¬ 
clusive of the President but including Hoover, plus 

(c) one hundred per cent (100%) of all sums, over 
$20,000, received by AUTO frmm CUTTS COMPEN¬ 
SATOR under and pursuant to a certain written agree¬ 
ment between AUTO and CUTTS COMPENSATOR, at¬ 
tached hereto and marked “Exhibit “A”, for the twelve 
(12) months’ period beginning January 1, 1941, such pay¬ 
ments to be made to HOOVER promptly after each and 
every receipt by AUTO in excess of $20,000 for such pe¬ 
riod, plus 

(d) additional compensation, in a fair and reasonable 
amount, in the event that the five pound (approximately) 
.30 calibre carbine now being developed by AUTO for tests 
by the Ordnance Department of the United States Army 
on or about May 1, 1941 are satisfactory and the gun is 
produced and sold by AUTO to the United States Govern¬ 
ment or is the subject of a license by AUTO for manu¬ 
facture by others; and such additional compensation shall 
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be made in recognition of HOOVER’s services in the pro¬ 
motion and development of the carbine. In this connection 
it is agreed that the additional compensation to be paid to 
HOOVER under and pursuant to this subdivision (d) shall 
be determined as promptly as may be reasonable after 
production and sale of said carbine commences and shall 
be paid to HOOVER within a reasonable time after AIJTO 
has been paid for said carbine, and shall continue to be 
paid for thirty-six (36) months after the date of the first 
sale, whether or not HOOVER is then employed by AUTO, 
and such additional compensation shall in the event of 
HOOVER’s death within said thirty-six (36) months, be 
paid to his personal representative for the benefit of his 
estate; it being understood and agreed, however, that all 
payments proposed to be made hereunder shall be made 
with the full knowledge of the Ordnance Department of the 
United States Army and that no such payment shall be¬ 
come due and payable if it shall conflict with any then 
existing law of the United States Government or any offi¬ 
cial order or orders of the Ordance Department of the 
United States Army, or such other governmental subdivi¬ 
sion bureau or official as shall have proper jurisdiction over 
contracts relating to the purchase of this weapon at the 
time when such payment is proposed to be made. 

4. In the event of a disagreement between the parties 
hereto as to their rights and obligations hereunder, such 
disagreement shall be submitted to arbitration under the 
arbitration law of the State of New York. 

5. This contract constitutes the entire agreement be¬ 
tween the parties hereto and no amendment or modifica¬ 
tion shall have any force or effect unless it is in writing 
and fully executed between the parties hereto. The terms 
and provisions hereof shall inure to the legal successors, 
heirs-at-law, personal representatives of the parties and 
to the assigns of AUTO. 

6. Irrespective of the time and limitations set forth for 
the tenure of this contract, it is understood and agreed that 
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the contract shall continue from year to year, unless either 
party shall give notice to the other in writing, not more 
than six (6) months nor less than two (2) months before 
the 31st day of December, 1941 or before the end of any 
renewal period. 

IN WITNESS WHEREOF, AUTO has caused this 
agreement to be executed by its president and duly author¬ 
ized its corporate seal to be hereunto affixed and attested 
to by its secretary, and HOOVER has duly executed this 
agreement, all as of January 1, 1941 (the actual date of 
execution being April 18, 1941). 

AUTO-ORDNANCE CORPORATION 
By: Russell Maguire, 

President 
Lawrence E. de S. Hoover 

ATTEST: 

Richard W. Shimer 
Secretary 

THIS AGREEMENT having the effective date of Jan¬ 
uary 1, 1941, between CUTTS COMPENSATOR of Alex¬ 
andria, Virginia, hereinafter referred .to as “CUTTS”, 
and AUTO-ORDNANCE CORPORATION, a New York 
Corporation, hereinafter referred to as “AUTO”, 

WITNESSETH: 

1. CUTTS is now the owner of patents issued by the 
United States Patent Office and numbered 1605393,1636357, 
2112831, 2165457, and 1788279, and is desirous of obtain¬ 
ing the services of AUTO as the sole agent in the pro¬ 
motion of the adoption and use of the articles covered by 
said patents in all fields, exclusive of sporting weapons, 
upon terms and conditions hereinafter set forth. 

2. It is understood by both parties hereto that LAW¬ 
RENCE E. deS. HOOVER of Warrenton, Virginia, (here¬ 
inafter referred to as “HOOVER”) is now Vice-Presi¬ 
dent of AUTO and that CUTTS is desirous of employing 
AUTO as sole agent only in the event that HOOVER shall 
represent AUTO in the performance of such services as 
AUTO may render by virtue of this agreement 
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3. It is understood and agreed that AUTO hereby 
grants to HOOVER express, exclusive, and uncontrolled 
authority to represent AUTO in the performance of such 
services as AUTO may undertake by virtue of this agree¬ 
ment, upon the express understanding however, (a) that 
the activities and services of HOOVER hereunder will ad¬ 
vance and promote the interests of AUTO, and (b) that 
prior to its execution by the parties hereto this agreement 
shall be submitted to and approved by the Board of Di¬ 
rectors of AUTO which will provide CUTTS and 
HOOVER with a properly certified copy of a resolution 
of AUTO approving this agreement. 

4. This agency is to continue for the duration of time 
that any other agreement or agreements are in existence 
between AUTO and CUTTS, provided, however, that this 
agreement shall cease and terminate immediately upon 
HOOVER’s severance of his business connection with 
AUTO. 

5. This agreement and AUTO’s agency for CUTTS as 
herein provided shall also be deemed to extend to and to 
cover other patents obtained by CUTTS with respect to 
or relating to weapons and firearms and appliances and 
appurtenances thereto, exclusive of sporting weapons, and 
shall also be deemed to include improvements and refine¬ 
ments of the articles hereinbefore expressed to be covered 
by patents already issued and in force. 

6. CUTTS agrees to pay AUTO and AUTO agrees to 
accept in full consideration of the latter’s services and 
efforts as such agent, twenty (20%) percent of the income 
received by CUTTS after December 31, 1940, as a result 
of ownership of patents on said patented articles or refine¬ 
ments thereof or new patents relating to weapons and 
firearms, exclusive of sporting weapons. 

7. The payment of said compensation to AUTO shall 
be made within a reasonable time after CUTTS has re¬ 
ceived income in whatever amount and from whatever 
source as a result of ownership of said patents or any 
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improvements or refinements thereof or of any further 
patents as hereinbefore provided. AUTO and HOOVER 
shall be entitled to an accounting from CUTTS from time 
to time, but at least once a year, and shall have the right 
during reasonable business hours to inspect the books and 
records of CUTTS relating to income from said patents. 

S. It is understood that AUTO will make no binding 
agreements or commitments or undertakings on behalf of 
CUTTS without the latter’s prior approval thereof until 
such time as Major Richard Cutts, Jr., notifies AUTO in 
writing that he shall be out of continental United States 
or for any reason unavailable to give such prior approval, 
following which notification AUTO, through HOOVER, 
shall have full power and authority to take all necessary' 
steps and action with respect to the promotion of the 
adoption and use of all of the articles covered by this agree¬ 
ment ; and CUTTS shall then provide HOOVER, acting for 
AUTO, with all necessary written authority, by power of 
attorney or otherwise, to enable AUTO to carry out the 
terms and conditions of the agency. AUTO shall be given 
notification of MAJOR RICHARD CUTTS, JR.’s return 
and it shall then be determined whether or not AUTO’s 
full power and authority shall continue. 

9. AUTO agrees that it will not prevent HOOVER 
from devoting his best energies and time to the prosecu¬ 
tion of said business and the management of the same, it 
being, however, expressly provided that this agency and 
the use of HOOVER’s time and energies thereunder shall 
not interfere with or infringe upon the duties and func¬ 
tions to be performed and accomplished by HOOVER as 
an employee of AUTO, nor shall AUTO, in pursuance of 
this agency, be required to perform many acts inconsistent 
with its own best interests. 

10. It is further expressly understood and agreed that 
no contract which may be made by AUTO under the 
terms of this agreement and by virtue of the authority 
which may vest in AUTO under this agreement, shall be 
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void or voidable solely by virtue of the fact that said con¬ 
tract may be entered into with AUTO, its parents, suc¬ 
cessors, subsidiaries, or assigns. 

IN WITNESS WHEREOF, the parties hereto have 
affixed their signatures in full execution of this agreement, 
effective as of the day and year first above written. 

CUTTS COMPENSATOR 
By: R. M. Cutts, Jr. 

AUTO-ORDNANCE CORPORATION 
By: Russell Maguire 
President 

WITNESSES: 

H. Stewart McDonald 

PI. Ex. 4 

Filed Feb 2 1948 Harry M. Hull, Clerk 

AN AGREEMENT made at Middletown, Connecticut by 
and between R. M. Cutts, Jr. of Washington, D. C., Col. 
R. M. Cutts of Washington, D. C., hereinafter called the 
patentee, and The Lyman Gun Sight Corporation, a cor¬ 
poration existing by and under the laws of the State of 
Connecticut and located in the Town of Middlefield, County 
of Middlesex and State of Connecticut, hereinafter called 
the vendor, witnesseth: 

Whereas, the patentee is the owner by assignment of 
two patents issued by the United States Patent Office, one 
being numbered 1605393, issued on November 2nd, 1926 
and the other numbered 1636357 issued on July 19th, 1927, 
and whereas, the patentee has another application for 
United States patent now pending as follows: application 
serially numbered 272994, filed April 26th, 1928, and where¬ 
as, the patentee or R. M. Cutts, Jr. is liable to make further 
application for patents affecting the same improvements 
upon guns, to wit, anticlimb, recoil compensating and pat¬ 
tern control devices, generically covered by the designation 
“compensator”: 





94 A 


Now therefore, the parties agree, each in consideration 
of the agreements of the others 

1. Said patentee and E. M. Cntts, Jr. grant to the 
vendor the right to manufacture and vend the articles 
described in all of said patents and patent applications, 
in whatever name said patents and patent applications 
may stand, and all parts of said devices, throughout the 
United States of America, during the period of this con¬ 
tract, exclusive of all other persons natural and artificial 
except as hereinafter provided: but only for installation 
upon sporting fire arms and shot guns where the same are 
manufactured in, and for sale within, the United States of 
America or for export therefrom. Said exclusive right 
does not include the right to manufacture and vend such 
devices or parts thereof for installation upon any arms de¬ 
signed for military purposes, except such arms as have 
heretofore or may hereafter come into the possession of 
civilians for sporting purposes. 

2. The patentee agrees to prosecute said pending pat¬ 
ent applications to effect as soon as may be at his own 
expense, and further agrees that if, during the period of 
this contract he or E. M. Cutts, Jr. shall file further patent 
applications for anticlimb, recoil compensation and pattern 
control devices the patentee will cause said further appli¬ 
cations to be likewise prosecuted to effect at his own ex¬ 
pense. The patentee agrees that if he or E. M. Cutts, Jr. 
shall at any time during the life of this contract invent any 
improvements upon or modifications of any of said devices 
or substitutes therefore he will cause patent applications 
to be forthwith filed for said inventions and will cause the 
same to be prosecuted to effect at his own expense. With 
respect to any or all of said pending or future applies 
tions the patentee will cause to be executed all such further 
legal instruments as the vendor may deem necessary to 
bring the same under the operation of this contract with¬ 
out question. 
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3. During the period of this contract the patentee will 
at his own expense prosecute or defend such actions for 
infringement of these or other patents as may result from 
the operations of the parties under this agreement. In 
the event of such actions being brought against the vendor 
it shall give notice thereof forthwith to the patentee and 
upon the failure of the patentee to defend within a reason¬ 
able time the vendor shall be entitled to contest the same 
at the expense of the patentee. 

4. The above exclusive license to manufacture and vend 
shall be limited only by the right in the patentee hereby 
reserved to license the manufacture of said patented 
articles by The Parker Gun Company of Meriden, Con- 

' necticut, The Ithaca Gun Company of Ithaca, New York 
and The Hunter Arms Company of Fulton, New York, for 
installation on shot guns of their own manufacture: and 
by the further right in the patentee to license manufac¬ 
turers of double barrelled shot guns to manufacture the 
same for installation on such double barrelled shot guns 
of their own manufacture, where a special type of com¬ 
pensator is necessary to fit their special product. 

5. In consideration of the fact that said patentee has 
and will have detailed information as to suitable design, 
models and manufacture of said devices for sporting arms 
and shotguns he agrees to furnish all such information to 
the vendor as to the various models now in existence and 
as to those which may hereafter be developed during the 
period of this contract. The vendor agrees to use its best 
efforts and reasonable skill in the manufacture of all of 
said devices in a workmanlike manner. The promotion of 
the sale of said articles, and the merchandising methods 
used in vending the same for United States market shall 
be wholly within the discretion and control of the vendor. 
The vendor agrees to use its best efforts and reasonable 
diligence to promote as large a sale of said products as 
possible: but if the vendor does not desire to undertake 
to manufacture and vend a specific model of said devices 
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covered by a specific drawing, it shall notify the patentee 
in writing to that effect and said device shall thereafter 
be considered as withdrawn from the operation of this con¬ 
tract and thereafter be subject to the exclusive control of 
the patentee. 

6. The vendor agrees to pay the foliowring royalties to 
the patentee, Shot gun compensator with two tubes for 
pattern control considered as one unit $2.00, additional 
shot gun pattern control tubes 25c each, compensator for 
rifle $2.00. Within the meaning of this section a part 
shall be considered as sold when the vendor shall have 
manufactured the same, shipped the same upon a bona 
fide purchase order and charged the same upon its account. 
Sales for cash shall be so entered upon the records of the 
vendor that they may be accounted for as sales of these 
devices. 

7. In order that the vendor may not be handicapped in 
its efforts to promote the sale of said products the pat¬ 
entee agrees to accept from the vendor the same lower 
royalty rates, if any, accepted by him for any of the manu¬ 
facturers specified in paragraph four of this contract who 
may manufacture said devices for guns of their own manu¬ 
facture. 

8. Payments of royalty shall be made by the vendor to 
the patentee semi-annually within a period of fifteen days 
after June 30th, and December 31st, each semi-annual pay¬ 
ment covering the royalties which have accrued during 
the semi-annual period next preceding such dates, respec¬ 
tively. The vendor shall at said times render to the 
patentee an itemized accounting for its operations during 
said period and the patentee shall have the right at any 
reasonable time during business hours to make an audit of 
the accountings so furnished. The vendor will extend 
reasonable assistance to the patentee in making such audits. 

9. In consideration of the fact that the patentee is 
about to leave the United States for an, extended period 
and it is for the best interests of both parties that some- 
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body should be in a position to represent him in emer¬ 
gency matters involved in the operation of this contract, 
the patentee hereby nominates and appoints R. M. Cutts, 
Jr. his true and lawful attorney for him and in his name 
to in any manner deal with the vendor concerning the oper¬ 
ations of the parties under this contract and in making 
such modifications in the same as the parties may deem 
necessary. This power of attorney shall be without power 
of substitution and shall remain in effect until the death 
of the patentee or until this power is revoked by the 
patentee. 

10. All parties manufactured and sold under this agree¬ 
ment shall be properly identified by the vendor by indicat¬ 
ing thereon the trade-mark of the patentee, a copy of 
which is made a part of this paragraph, and by indicating 
thereon the patents covering the same. 

11. R. M. Cutts, Jr. agrees that if during the period 
of this contract he shall file patent applications or shall 
have patents issued in his name which shall not by assign¬ 
ment or otherwise become the property of the patentee, all 
of said patents and applications for patents shall become 
subject to the operation of this agreement and that the 
rights and obligations existing between himself and the 
vendor with respect to the same and the articles manu¬ 
factured thereunder shall be the same as the rights and 
obligations existing under this contract between the pat¬ 
entee and the vendor. 

12. It is specifically agreed by said patentee and by 
said R. M. Cutts, Jr. that if they, or either of them, shall 
take out foreign patents upon any or all of said devices 
hereinbefore referred to, neither they nor any assignee, 
licensee, or transferee of any rights under said foreign 
patents shall manufacture or/and vend any device or part 
thereof covered by said patents within the United States 
of America and its territories and possessions, for installa¬ 
tion upon fire arms covered by this contract, and all assign¬ 
ments, licenses or other transfers of rights under said pat- 
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ents shall specifically exclude the United States of America 
and its territories and possessions from the territory cov¬ 
ered by such transfers. 

13. This contract shall remain in force as to all of the 
devices covered hereby during the lives of all of the said 
patents already issued and such as may issue upon all of 
the applications for patents filed before the date of this 
contract unless this contract is before cancelled in accord¬ 
ance with the provisions of this paragraph. At any time 
after five years from the date of this contract either party 
hereto may cancel this agreement by setting a date for its 
termination and by giving to the other by registered mail 
a written notice that said contract will terminate on said 
date at least one year before said date of expiration. 

Signed and sealed this day of 1929 

In presence of 

R. M. Cutts, Jr. L. S. 
Col. R. M. Cutts L. S« 
THE LYMAN GUN SIGHT 
CORPORATION 
By Henry H. Lyman L. S. 
its Treasurer 


H. E. Wall 
H. E. Wall 

STATE OF CONNECTICUT 
COUNTY OF MIDDLESEX 


Middlefield, June 6th, 1929 

Personally appeared before me Henry H. Lyman as 
Treasurer of The Lyman Gun Sight Corporation, signer 
and sealer of the foregoing instrument and acknowledged 
that he executed the same in the capacity and for the pur¬ 
poses aforesaid and that the same is the free act and deed 
of said corporation. 

Seth Wiard 
Notary Public 
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STATE OF VIRGINIA 
COUNTY OF PRINCE WILLIAM 

June 10, 1929 

Personally appeared before me R. M. Cutts, Jr., Col. 
R. M. Cutts signers and sealers of the foregoing instru¬ 
ment and acknowledged the same to be their free act 
and deed. 

H. Ewing Waul 
Notary Public 

My Commission expires Jan. 20, 1932. 

Pltf. 5 

Filed Feb 2 1948 Harry M. Hull, Clerk 
The Lyman Gun Sight Corporation 
Lyman Sights 

Lyman Metallic Sights Lyman Telescopic Sights 

Ideal Reloading Tools Cutts Comps 

Middlefield, Connecticut 

Oct. 29, 1943 

Col. R. M. Cutts, Jr., 

Th^ Plains, Virginia. 

Dei* Dick: 

We are glad to have your letter 26th October and will 
forward the remittances as they come due to the National 
Savings and Trust Company, 15th St. & New York Ave., 
N. W., Washington, D. C., endorsed for the a/c of Cutts 
Compensator same as heretofore and I can appreciate that 
your location may be rather indefinite in the future until 
the war is over. 

Our own Richard is at Camp Croft completing his basic 
training and we hope that he will be given a furlough in 
a few weeks at the end of the training period and of 
sufficient time to enable him to spend a few days at home. 
Henry, Jr., is over on the other side somewhere in India, 
we suspect, but he seems to have an interesting job. On 
his last change of station he was appointed a Captain and 
we are very proud of him. I don ’t think that I told you that 
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we are grandparents. Harry’s daughter and his wife and 
her mother are visiting us now for a few days. The baby 
was bom at Camp Wheeler, Ga., but she and her mother 
caught up with Harry in San Francisco, California, nine 
days before he was transferred to overseas duty. They 
are now living at her home in Hinsdale, Illinois. The 
baby has an aunt who is a Sophomore at Connecticut Col¬ 
lege, New London, so we are all having an interesting time 
in addition to the business activities which are still with 
us to the extent of two shifts and some Sunday work. 

We are very much interested to note that the Navy feels 
that Comps have helped so materially in training aerial 
gunners. The Navy are using a lot of guns equipped with 
Comps and the government services have been our main 
customers for Comps for a long time. Begardless of how 
the Ordnance Department may feel about Comps, they have 
been placing orders for them and, as I understood it, the 
services determined what they wanted in the way of equip¬ 
ment and the Ordnance Department bought it for them. 
Even the Navy orders have been serviced by Ordnance. 
Our contracts are with the Springfield Ordnance District 
and I haven’t noticed any objection on the part of Ordnance 
to Comps. It has been helpful to have business that way 
because the Ordnance District has been able to get us 
material and other essentials more quickly and satisfac¬ 
torily than if we had been dealing with some of the services 
directly. At least I feel that is the case. They handle the 
finances also which is very helpful. I imagine that the 
Finance Officer in the Ordnance District had a pretty good 
staff for everything that they had passing through their 
hands. It has also been helpful to accumulate and coordi¬ 
nate the orders that come in from the various services, 
especially where the guns are being sent in from the Air 
Fields. If it hadn’t been for government business, you 
wouldn’t have received many royalties for these two or 
three years because, of course, we could do very little for 
commercial customers since the war started. Bight now 
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we are not accepting any civilian orders for Comps, 
but I think that this potential business will develop after 
the war. As you will note we are maintaining our 
advertising in the outdoor publications which curiously 
have had an increased circulation indicating an increased 
reader interest. 

I really do not know how many shotguns equipped with 
Cutts Comps are now being used by Army-Navy aviation. 
It will be interesting when this is all over to actually find 
out how extensively this equipment has been used. Judg¬ 
ing from the tubes that are specified with the Comps, the 
training procedure is as you have outlined. 

It is good to hear from you again and we will be inter¬ 
ested to know as time goes on how much of this world you 
cover before the war ends. 

Cordially yours, 

Henry H. Lyman 

L:HH. 

Plf. Ex. 5 
I 

Filed Feb 2 1948 Harry M. Hull, Clerk 
Address Reply to 

Bureau of Ordnance Navy Department 
and Refer to 

NAVY DEPARTMENT 
BUREAU OF ORDNANCE 
WASHINGTON 25, D. C. 

(Mn6b) 

NAVORD OCL GV2-46 
16 December 1946 

BUREAU OF ORDNANCE CIRCULAR LETTER 
GV2-46 

Subject: Remington Skeet Type Shotguns. 

1. The unauthorized issue and use of Remington Skeet- 
type Shotguns have been repeatedly brought to the atten¬ 
tion of this Bureau. 
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2. Subject type guns are stocked and maintained solely 
for the training of pilots and aircrewmen. The material 
presently stocked for this purpose is as follows: 

List of Remington Sheet-Type Shotguns 
Automatic Loading — 12 Guage—26" Barrel 
Remington Mod 11 (5 Shot) 

2-G-1275..Without Cutts Compensator 

2-G-1276..With Cutts Conpensator 

Remington Sporstman (3 Shot) 

2-G-1290..With Cutts Compensator 

2-G-1290-50_Without Cutts Compensator 

2-G-1291_Modified with spade grip handles 

and mount adapter (for use with 
2-S-5938-100) 

3. The Naval Supply Depot, Norfolk, Virginia; the 
Naval Supply Depot, Oakland, California; and the Naval 
Supply Center, Pearl Harbor are designated as the over¬ 
haul activities for Remington skeet-type shotguns. Spare 
parts will not be provided to other than these establish¬ 
ments. 

4. The Bureau of Ordnance will control the distribution 
of this equipment. Allowances for activities conducting 
aircrew training will be established by this Bureau. No 
issue of Remington skeet-type shotguns will be made with¬ 
out prior approval of the Bureau even to fill approved 
allowance. 

G. F. Hussey, Jr. 

G. F. HUSSEY, JR. 

Vice Admiral, U. S. Navy 
Chief of Bureau 
— BuOrd. G. F. Hussey , Jr. 
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Pltf. 6 

Filed Feb 2 1948 Harry M. Hall, Clerk 
The Lyman Gan Sight Corporation 
Lyman Sights 

Lyman Metallic Sights Lyman Telescopic Sights 

Ideal Reloading Tools Cntts Comps 

Middlefield, Connecticnt 

Nov. 6, 1943 

Col. R. M. Cntts, Jr., 

The Plains, 

Virginia. 

Dear Dick: 

Thank yoa for yoar letter 3rd November, just received, 
bat I cannot imagine where yoa get the idea that the Army 
Air Service is not already qaite familiar with the ase of 
Catts Comps on shotguns for training purposes. 

Shortly after the Navy established Skeet Fields, the 
Army also installed a lot of these and commissioned or 
otherwise obtained the services of many of our prominent 
skeet shooters whom they have been using, as far as I know 
right along, as instructors. Many of our friends who in 
normal times are connected with the arms industry in 
various capacities have also been instructors at Army Air 
Fields. We hear from them quite frequently and we know 
from the orders that we are getting for Comps that the 
ultimate destination for these will be Army Air Fields. 
It may be, although it is only a guess, that the Army is 
using more compensated shotguns than the Navy is. We 
have no means of knowing that. At the present time and 
for a considerable period in the future, we are well supplied 
with orders for Comps and tubes for the Ordnance Depart¬ 
ment. 

I shouldn’t be surprised if after the war we learned of 
a good many novel applications of shotguns equipped with 
Comps that have been used by our armed services with 
which we are not actually familiar at the present time. I 
have the impression that it has been quite a problem with 
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some of the maintenance departments of these Air Fields 
to keep all of the shotguns that they need in perfect condi¬ 
tion, for none of the shotguns made commercially were 
designed for any such service as they are probably getting 
at these Air Fields. From some of the figures that we have 
seen, a good many of these guns are used more in a week 
than they were intended to be used in a year or sometimes 
ten years, but I guess that the good commercial shotguns 
are standing up very well, all things considered. Frankly, 
I am surprised at the few replacements that are required, 
at least so far and some of these have been used for a good 
long time. 

I may be wrong, but it seems to me that in this war there 
is a much better interchange of information at the top 
between services than there was in World War I. This 
cooperation and coordination seems to be bringing results. 
I know it wasn’t very long after the Navy started to use 
shotguns, either compensated or not compensated for train¬ 
ing Air Forces that the Army adopted a similar procedure, 
adapting this probably to their own requirements. We 
see this variation in the number of tubes required to be 
furnished with each compensated shotgun for the two 
branches of the service. 

With kind personal regards, I am 

Cordially yours, 

Henry 


L:HH. 
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PUf. 11 

Marine Barracks 
Charleston, S. C. 

Angnst 13, 1940 

British Purchasing Commission 
15 Broad Street 
New York City 
Dear Sirs: 

This is to advise you that the Auto-Ordnance Corpora¬ 
tion of New York City has full authority to represent the 
partnership of Cutts Compensator in all matters pertaining 
to the manufacture, licensing, distribution, and sales of 
Cutts Compensator for all military purposes. This license 
is unlimited throughout the world. 

Very truly yours, 

R. M. Cutts, Jr. 

CUTTS COMPENSATOR 


rmc :mh 





■ i. • ’ 


Lawrence E. deS. HooveBj 

' $ ppellant, 
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Richard M. Cutts Jr v et al. 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a final Judgment of the District 
Court of the United States for the District of Columbia 
entered pursuant to findings of fact in an action brought 
by appellant against appellees for an accounting based 
upon an agreement for commissions entered into by the 
parties herein giving the appellant the right to inspect the 
books of appellees at stated intervals. The amount claimed 
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in appellant’s complaint was in excess of Three Thousand 
Dollars ($3000.00), exclusive of interest. The jurisdiction 
of the Court below is supported by Tit. 11-305-306, D. C. 
Code, 1940. This Court’s jurisdiction is founded on Title 
17-101, D. C. Code, 1940. 

The pleadings showing the existence of the requisite 
jurisdiction are found in Joint Appendix 2, the same being 
appellant’s complaint. 

STATEMENT OF THE CASE 

The Appeal herein is from a Judgment of the lower 
Court in favor of the appellees pursuant to findings of fact 
(Jt. App. 26 et seq.) in an action tried to the Court. The 
facts disclosed at the trial were as follows: 

On January 1, 1941, a License Agreement was entered 
into by and between Auto-Ordnance Corporation and the 
appellees (plaintiff’s Exhibit A; Jt. App. 3) whereby, in 
return for a certain royalty therein stipulated, the latter 
granted to Auto-Ordnance the exclusive right to manufac¬ 
ture and sell Cutts Compensators, a device on which the 
appellees owned patents issued by the United States Pat¬ 
ent Office. This device, when attached to various types of 
firearms, results in greater accuracy, anti-climb, increased 
range and reduction of recoil. Included among the patents 
particularly set forth in that Agreement, was patent No. 
1636357, the basic patent on this invention. The fourth 
Whereas clause of that Agreement provides that the rights 
therein granted by the appellees embrace not only the types 
disclosed in the enumerated patents, but also any improve¬ 
ments that may be made thereover, “provided, however, 
for use only on military weapons of any kind, nature or 
description whatsoever, and excepting always sporting 
weapons, (Auto acknowledging that it has been apprised 
of the fact that a license has been granted by Cutts to 
others with respect to the Cutts Compensator for the manu- 
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facture and sale of said Compensator, exclusively for non¬ 
military purposes).” 

It was disclosed at the trial that the license stated to 
have been granted “to others” in the aforestated Agree¬ 
ment had reference to a license which was the subject mat¬ 
ter of a separate Agreement entered into the month of 
June, 1929, between the appellees and the Lyman Gun- 
sight Corporation of Middlefield, Connecticut. (Plaintiff’s 
Exhibit No. 4; Jt. App. 93). That Agreement, after reciting 
in the First Whereas clause thereof, the patents, including 
the basic patent 1636357 (the same being the patent par¬ 
ticularized in the Agreement between the appellees and 
Auto-Ordnance Corporation, supra), affecting the same 
improvements upon guns, to wit, anti-climb, recoil com¬ 
pensating and pattern control devices, “generically covered 
by the designation ‘Compensator’,” proceeds, in Para¬ 
graph 1 thereof, to grant to Lyman the right to manufac¬ 
ture and sell the articles described, during the period of 
the contract, “but only for installation upon sporting fire¬ 
arms and shot guns . . . Said exclusive right does not in¬ 
clude the right to manufacture and vend such devices or 
parts thereof for installation upon any arms designed for 
military purposes, except such arms as have heretofore 
or may hereafter come into the possession of civilians for 
sporting purposes.” (Italics supplied.) 

Simultaneously with the License Agreement, hereinbe¬ 
fore referred to, between the appellees and Auto-Ordnance 
Corporation, another Agreement (plaintiff’s Exhibit C; Jt. 
App. 21) was entered into by the same parties. That Agree¬ 
ment provided that Auto-Ordnance shall act as the sole 
agent of the appellees in the promotion of the articles 
covered by the said patents in all fields “exclusive of sport¬ 
ing weapons,” and Paragraph 6 thereof provided that 
Auto-Ordnance shall receive, as its commission, 20% of 
the income received by the appellees “as a result of the 
ownership of the patents, or refinements thereof, or new 
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patents relating to weapons and firearms, exclusive of 
sporting weapons.’’ In addition, this Agency Agreement 
also defines the powers and authority of the appellant, 
Hoover, with reference to Auto-Ordnance as well as to 
the appellees, and stipulates, in Paragraph 7 thereof, that 
Auto-Ordnance and appellant shall be entitled to an ac¬ 
counting from the appellees at least once a year, and shall 
have the right to inspect the books and records of the appel¬ 
lees relating to income from said patents. 

Thereafter, to wit, on April 1, 1941, a separate Agree¬ 
ment was entered into by and between the appellant and 
the appellees (plaintiff’s Exhibit B; Jt. App. 15) whereby 
appellant was empowered to act as the sole representative 
of the appellees, upon the severance of appellant’s business 
connection with Auto-Ordnance Corporation. That relation 
terminated on January 1, 1942. (Finding of Fact No. 10; 
Jt. App. 29). Paragraph 1 thereof specifically prescribes 
that appellant’s relation to appellees shall be governed 
by the terms and provisions of the Agency Agreement 
theretofore entered into between the appellees and the 
Auto-Ordnance Corporation on January 1, 1941. Accord¬ 
ing to this Agreement, appellant became entitled to a com¬ 
mission of 20% of the income received by the appellees 
“as a result of the ownership of patents or patented artic¬ 
les referred to in said Agreement between Cutts (appel¬ 
lees) and Auto-Ordnance Corporation or any refinements 
thereof or new patents relating to weapons and firearms, 
exclusive of sporting weapons.” Paragraph 5 of this 
Agreement states that appellant’s Agency for appellees 
shall be deemed to extend to and cover other patents ob¬ 
tained by appellees with respect to or relating to weapons 
and firearms and appliances and appurtenances thereto, 
exclusive of sporting weapons and shall also be deemed 
to include “improvements and refinements of the articles 
hereinbefore expressed to be covered by patents already 
issued and in force.” The same provision as to the right 
to an accounting and inspection of the books and records 
was reiterated. 
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During the recent war, the Lyman Gunsight Corporation 
received orders from the Springfield Ordnance District for 
the purchase by the United States Government of shot gun 
compensators. These the Lyman Gunsight Corporation 
manufactured and delivered. In some instances delivery 
was of the Compensators; in others, Lyman, upon the man¬ 
ufacture of these Compensators, affixed the same to shot 
gun barrels furnished by the United States Government, 
prior to delivery. These shot gun compensators purchased 
bv the United States Government were used on the same 
type sporting shot guns theretofore manufactured by Ly¬ 
man for civilian purposes. (Finding No. 12; Jt. App. 30) 
These shot guns were used by the Navy Department in 
connection with the Aviation Free Gunnery Training Pro¬ 
gram for the training of pilots, air crewmen, and gunners 
in the technique of handling machine guns and hitting 
moving targets (Plaintiff’s Exhibits Nos. 5 and 6; Jt. App. 
99-105) . 

Appellant, plaintiff below, sued for an accounting, and 
for damages in the minimum amount of $7,500.00 by virtue 
of the contractual undertakings hereinabove set forth, and 
in connection with the income admittedly received by the 
appellees as a result of the sales, by the Lyman Gunsight 
Corporation to the United States Government, of the Com¬ 
pensators in question. In their Answer, (Jt. App. 17) ap¬ 
pellees denied any right in the appellant, plaintiff below, 
to receive any commission based upon the income received 
by them pursuant to, and as a result of, the aforementioned 
sales by Lyman to the United States Government, on the 
ground that the Compensators in question were affixed to 
shot guns which, it was contended, retained their character 
as sporting weapons regardless of the purpose for which 
they had been produced by Lyman, and regardless of the 
use to which these have been put by the United States 
Government. Appellees also answered and contended that 
the shot gun Compensator was covered by a patent distinct 
from those granted to Auto-Ordnance Corporation. 
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Upon a trial of the issues thus made by the parties herein, 
the Trial Court caused to be filed certain Findings of Fact 
and Conclusions of Law (Jt. App. 26), and final Judgment, 
adverse to the appellant and in favor of the appellees, was 
duly entered (Jt. App. 33). 

STATEMENT OF POINTS 

1. The Court below erred in its rulings on the admis¬ 
sibility and exclusion of evidence. 

2. The Court erred in its formulation of the Findings 
of Fact. 

3. The Court below erred in its Conclusions of Law. 

4. The Court below erred in rendering Final Judgment 
in this cause. 


SUMMARY OF ARGUMENT 

1. Appellant maintains that the Trial Court erroneously 
failed to apply proper legal standards of interpretation to 
the Contracts introduced in evidence and upon which he 
relied in his claims for his reserved commission. 

2. It is contended by appellant that framing of the 
Findings of Fact and Conclusions of Law, the Court below 
improvidently gave effect to testimonial matters improp¬ 
erly admitted or refused in evidence. 
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ARGUMENT 

I 

The Right of Appellant to Receive Commissions Was Con¬ 
ditioned Only Upon Appellees Receiving Income From 
Sale of Compensators for Use on Weapons Employed 
by the Military, for Military Purposes. 

In the Contract entered into by and between the appellant 
and the appellees on April 1, 1941 (PI. Ex. B; Jt. App. 
15), appellant was appointed sole representative of the 
appellees in the promotion of the adoption and use of a 
device known as Cutts Compensator, and was promised 
20% of the income received by appellees as a result of the 
ownership of patents covering this device, or any refine¬ 
ments thereof or new patents relating to weapons and fire¬ 
arms, exclusive of sporting weapons. The paramount ques¬ 
tion, decisive of appellant’s right to recover his stipulated 
commission from appellees, calls for a determination of 
the character of the weapons involved in the transaction 
between Lyman Gunsight Corporation and the United 
States Government as more fully set forth in this brief, 
supra, under the Statement of the Case. Appellant main¬ 
tains that the use made of these weapons by the armed 
forces of the United States in respect of being employed 
by regular effectives of the aviation arm of the Navy in 
training pilots and other air crewmen in target shooting 
irrevocably imparts to these weapons the character of 
military weapons as contrasted with sporting weapons. 
Not being within the exclusive clause of the Agreement 
hereinabove referred to, appellant is, as a matter of law, 
entitled to his commission. 

A reference to the other contracts bearing upon the 
consensual relation between the parties herein convinc¬ 
ingly points to this conclusion. Paragraph 1 of the Agree¬ 
ment between the appellant and the appellees (Jt. App. 15) 
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specifically defines the authority and rights of the appel¬ 
lant by reference to the Agency Agreement of the ap¬ 
pellees with the Auto-Ordnance Corporation (PL Ex. C; 
Jt. App. 21). It is w’ell recognized that where a writing 
refers to another written instrument or document, that 
instrument or document, or such portion thereof as is re¬ 
ferred to, is to be interpreted as part of the writing to 
be construed, Hurd v. Dickey, 33 F. 2d 415 (C. C. A. 1, 
1929); Restatement, Contracts, sec. 235 (c); Duplex Enve¬ 
lope Co. v. Baltimore Post Co., 163 Md. 596, 163 A. 688; 
White v. Mclaren, 151 Mass. 533, 24 N. E. 911; Hicks v. 
British American Assurance Co., 162 N. Y. 284, 56 N. E. 
743, 48 L. R. A. 424; Assoc. Metals and Minerals Corp. v. 
Swedish American Mexico Line Ltd., 48 F. Supp. 819, 
affmd. 140 F. 2d 863. This Agreement was, in turn, exe¬ 
cuted simultaneously with another Agreement, being in 
the nature of a royalty Agreement, between the same par¬ 
ties, on the same date (PL Ex. A; Jt. App. 3). A perusal 
of this basic Agreement discloses that the use to which the 
patented article is put, rather than its objective nature, 
was contemplated by the appellees as the measure of their 
liability to Auto-Ordnance Corporation, and of the rights 
of appellant, in the premises, as successor to Auto-Ord¬ 
nance by virtue of the Agreement of April 1,1941 (PL Ex. 
B; Jt. App. 15). 

By Paragraph 1 of the Hoover (Appellant)-Auto-Ord¬ 
nance Agreement, the latter is granted the right to manu¬ 
facture and sell compensators” . . . for use only on mili¬ 
tary weapons of any kind, nature and description whatso¬ 
ever. ’ ’ (Italics supplied). 

The Fourth “Whereas” clause of this Agreement con¬ 
templated that Auto-Ordnance shall have the right to 
manufacture and sell Cutts Compensators, 

“.. . for use only on military weapons of any kind, nature 
and description whatsoever, and excepting always sport¬ 
ing weapons, (Auto acknowledging that it has been ap- 
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prised of the fact that a license has been granted to others 
[Lyman] with respect to the Cutts Compensator for the 
manufacture and sale of said Compensator exclusively for 
von-military purposes )” (Italics supplied). 

In Paragraph 7 of this Agreement it is provided that 
Auto shall have the right, “to manufacture and sell all its 
future improvements, whether patented or not patented, 
applicable to the muzzle or breach of any military weapon 
of any kind, nature and description whatsoever, (but 
excepting non-military weapons).” 

Appellee Cutts himself testified (Jt. App. 68, 69) that 
Lyman was not authorized, under its contract, to manu¬ 
facture and sell compensators for a Remington sporting 
type rifle if sold for military purposes. Writing to the 
British Purchasing Mission (PI. Ex. 11; Jt. App. 105), 
Appellee Cutts represented “. . . that the Auto-Ordnance 
Corporation . . . has full authority to represent the part¬ 
nership of Cutts Compensator in all matters pertaining to 
the manufacture, licensing, distribution and sales of Cutts 
Compensators for all military purposes.” (Italics sup¬ 
plied) By means of the foregoing statements, appellees 
have themselves elucidated the comparative scope of the 
rights heretofore granted by them to the Lyman and the 
Auto-Ordnance Corporations, respectively. According to 
their own understanding, the areas of permissible opera¬ 
tion assigned to each of these licensees were not delimited 
by any arbitrary line of demarcation drawn between sport¬ 
ing weapons on the one hand and military -weapons on the 
other but rather by the purpose for which compensators 
were to be manufactured, and the use to which they were 
to be put. An interpretation given by the parties them¬ 
selves will be favored by a Court in giving effect to their 
contractual undertakings. Restatement Contracts, sec. 
235 (e); Pressed Steel Car Co. v. Union Pac. Ry. Co., 297 
F. 788; Barnett v. West Construction Co., 69 F. 2d 266. 
Declarations of the parties themselves in this respect are 
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to be considered. American Barge Line Co. v. Jones <£ 
Laugklin Steel Corp., 179 Tenn. 156, 163 S. W. (2d) 502; 
Effingham v. Pesch, 182 Minn. 586, 253 N. W. 278; Vogel v. 
Pathe Exch. y 234 App. D. 313, 254 N. Y. S. 881. That such 
was the intent of the parties herein was fully shown in the 
testimony of the appellant (Jt. App. 77, et seq.) 

It is respectfully submitted that only the interpreta¬ 
tion urged herein can furnish a basis for a fair and rea¬ 
sonable harmonization of the various Agreements under 
discussion. The Agreement between the appellees and the 
Lyman Corporation (PI. Ex. 4; Jt. App. 93), in Para¬ 
graph 1 thereof, after granting to the latter the exclusive 
right to manufacture and vend compensators only for in¬ 
stallation upon sporting firearms and shot guns, contains 
the following restrictive provision “. . . Said exclusive 
right does not include the right to manufacture and vend 
such devices or parts thereof for installation upon any 
arms designed for military purposes except such arms as 
have heretofore or may hereafter come into the possession 
of civilians for sporting purposes .” (Italics supplied) 
This proviso would be as superfluous as it would be mean¬ 
ingless unless the appellee contemplated the practical pos¬ 
sibility of a “sporting weapon” being used for military 
as well as for recreational purposes, and to allocate pro¬ 
duction rights accordingly. A similar observation may be 
made with regard to the interpolation, in the Agreement 
between the appellees and Auto-Ordnance, (PI. Ex. A; Jt. 
App. 3) in the fourth “Whereas” clause thereof, concern¬ 
ing the apprisal by Auto of the rights theretofore granted 
to the Lyman Corporation with respect to the rights to 
manufacture and sell Cutts Compensators exclusively for 
non-military purposes. For, if any rigid classification 
between sporting weapons, and military weapons be im¬ 
ported into these contracts with respect to appellants 
right to recover his commission, it is very difficult to per¬ 
ceive the purpose of this proviso. On the contrary, legal 
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authority commands that in the interpretation of a con¬ 
tract, a construction giving meaning to all its provisions 
will be preferred. 3 Williston, Contracts (Rev. ed. 1936) 
sec. 619; Restatement, Contracts, sec. 236 (a); Merrill- 
Ruckgaber Co. v. U. S., 241 U. S. 387, 60 L. Ed. 1058. 

If it be assumed, however, and only for the sake of 
argument, that there is any residue of doubt as to the 
proper interpretation of the term “sporting weapons” in 
the instruments under consideration herein, such doubt 
should be resolved in favor of the appellant. When, other 
things being equal, there is a doubt as to whether words are 
used in an enlarged or in a restrictive sense, an interpre- 
tion should be adopted which is more favorable to the 
promisee. Jay v. St. Louis, 138 U. S. 1, 34 L. Ed. 843; 
Home of the Friendless v. Rouse, 8 Wall (U. S.) 430, 19 
L. Ed. 495; Nicolopole v. Love, 39 U. S. App. D. C. 343, 
47 L. R. A. (U. S.) 949. Furthermore, words of exception 
or limitation in a written contract are to be construed from 
the words employed and from the purposes of the parties 
as gathered from the instrument as a whole. Trust Co. of 
St. Louis County v. Phoenix Insurance Co. etc., 201 Mo. 
App. 223, 210 S. W. 98. Exceptions or reservations in a 
written instrument will be construed most strongly against 
the person making them. Goodrich v. Eastern Ry. Co., 37 
N. H. 149; McManus v. Gregory, 16 Mo. App. 375. 

n 

The Compensators Sold by the Lyman Company to the 
United States Government Were Sold and 
Used for Military Purposes 

An examination of the entire record made in this case 
leaves no doubt concerning the fact that the Cutts Com¬ 
pensators which Lyman Corporation produced and sold 
to the armed forces were affixed to shot guns of several 
makes, and utilized in their gunnery training program. 



12 


(PI. Ex. 5; Jt. App. 101) (PI. Ex. 6; Jt. App. 103). Ap¬ 
pellees have themselves pointed to the extent to which 
these compensators have reduced the training time of per¬ 
sonnel (PI. Ex. 7; Jt. App. 86). There is no question but 
that both appellees and Lyman have had personal knowl¬ 
edge of the military purposes to which and the manner, in 
which, these devices were adopted and used. (PI. Ex. 5; 
Jt. App. 99). Furthermore, appellant testified that shot¬ 
guns were used during the recent war to guard prisoners 
of war (Tr. 236; Jt. App. 79). 

These being the undisputed facts surrounding the na¬ 
ture and application of the compensator device as manu¬ 
factured and sold by Lyman, the conclusion seems inescap¬ 
able that it was an article produced and actually used for 
military purposes within the purview and real intendement 
of the provisions governing the commissions payable to 
appellant in the several contracts. Persuasive legal author¬ 
ity confirms the view that, the mere “civilian” character 
of an object will not preclude its assuming a “military” 
character under proper circumstances. Thus, in the case 
of Northern Pac. Ry. Co. v. U. S., 330 U. S. 248, the 
Supreme Court decided that the test in determining 
whether an interstate shipment of government property is 
“for military or naval and not for civilian use” within 
the Transportation Act of 1940 (Sec. 132 (a), 49 U. S. C. A. 
#65 (a) so as to entitle the government to land grant 
rates, is whether the foremost purpose, which the shipment 
is intended to serve is a military* purpose. Bowling Alley 
equipment shipped to a remote Naval air base for the 
recreational purposes of a civilian construction crew and. 
upon completion of the construction work, by navy per¬ 
sonnel, was held to be a shipment for military or naval 
and not for civilian use, the Court stating: 

“It is the dominant purpose for which the manufacturing 
or processing activity is carried on that is controlling”. 
Cf: U. S. v. Powel, 330 U. S. 238. To same effect: South¬ 
ern Pac. Ry. Co. Co. v. Defense Supply Corp. y 64 F. Supp. 
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605; Hamill v. Dungcm, 74 N. J. Eq. 251, 68 A. 1096. For 
the same reason the death of a member of the armed forces 
while engaged in training routine was held to be a death 
“as a result of military or naval operations,” within sec. 12 
of the Act of March 7, 1942 (56 Stat. 146), in 23 Decisions 
of the Comptroller General, 349. 

In the course of the proceedings in the Court below, the 
Court stated that he would rule in favor of appellant, 
plaintiff below, if evidence could be produced that the 
Lyman Gunsight Corporation used its shot gun for trench 
warfare (Tr. 157; Jt. App. 60). In view of the authorities 
hereinabove cited, it is submitted that there is no distinc¬ 
tion to be drawn, as a matter of principle, or as a matter 
of practical application, based upon such a consideration. 
A shot gun with compensator attached used in gunnery 
training serves a military purpose and partakes of the 
nature of a military weapon to the same extent as when 
used in combat. 

m 

The Lyman Compensator Which Was Sold to the Armed 
Forces Embodied Patents and Refinements Thereof 
for the Use of Which Appellant Is Entitled to His 
Stipulated Commission. 

Aside from the main defense, that the Lyman-Navy 
shotgun compensators were not used for military purposes, 
but were merely sporting weapons, defendants contend, as 
a second defense, that these compensators embody only the 
inventions of later patents (1,773,260 and 2,098,617) not 
specifically included in the Auto-Ordnance license, and do 
not include the inventions of any of the patents exclusively 
licensed to Auto-Ordnance for military purposes. This con¬ 
tention appears from defendants’ opening statement and 
the cross-examination of Cutts. 

“Lyman did not use those patent numbers (1,636,357 
and 1,605,393) because Lyman did not manufacture 
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this rifle comepnsator for the Government. The only 
thing Lyman had was this shotgun compensator, which 
you are well aware fell under different patent numbers, 
not these two * * (Tr. 223; Jt. App. 71) 

* * • • 


(Tr. 226,227) 1 ‘ The third patent number (1,773,260) 
specifically covers this device, although the other two 
(1,605,393 and 1,636,357) do not happen to. 

A. That is your opinion. 

Q. It is not my opinion. That happens to be a 
fact.” (Tr. 226-7; Jt. App. 73) 

Auto-Ordnance had rights under patent 1,773,260 as an 
improvement on the patents 1,636,357 and 1,605,393 spe¬ 
cifically enumerated in the Auto-Ordnance-Cutts Agency 
Agreement (Plaintiff’s Exhibit B; Jt. App. 16), and 
Hoover was entitled to his share of the royalties under the 
Hoover-Cutts Agency Agreement. Paragraph 5 of the lat¬ 
ter reads as follows: 

”5. This agreement and Hoover’s agency for Cutts 
shall also be deemed to extend to and to cover other 
patents obtained by Cutts with respect to or relating 
to weapons and firearms and appliances and appur¬ 
tenances thereto, exclusive of sporting weapons, and 
shall also be deemed to include improvements and re¬ 
finements of the articles hereinbefore expressed to be 
covered by patents already issued and in force.” 

Paragraph 5 of the Auto-Ordnance-Cutts agreement, 
upon which the foregoing was based reads as follows: 

“5. This agreement and Auto’s agency for Cutts 
as herein provided shall also be deemed to extend to 
and to cover other patents obtained by Cutts with 
respect to or relating to weapons and firearms and 
appliances and appurtenances thereto, exclusive of 
sporting weapons, and shall also be deemed to include 
improvements and refinements of the articles herein¬ 
before expressed to be covered by patents already 
issued and in force.” 
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Paragraph 12 of the Auto-Ordnance-Cutts Agreement 
(PI. Ex. A; Jt. App. 12) provides: 

“The parties hereto agree to use their best efforts 
to protect, preserve and maintain all patents which 
now exist or ma/y hereafter issue on any of the articles 
contemplated by this agreement . . .” (italics sup¬ 
plied). 

Hence, patent 1,773,260 is as much a part of the various 
contracts here involved as though it had been specifically 
enumerated. 

The defendants’ position seems to be that Auto-Ordnance 
had no rights under patent 1,773,260 and that the Lyman- 
Navy compensators were covered by that patent only and 
were not covered by any patent licensed to Auto-Ordance. 
They contend that under these circumstances, plaintiff is 
not entitled to the 20% share of the royalties collected 
by Cutts from Lyman. 

That there is no merit to this second defense, may be 
demonstrated by showing that patent 1,636,357, exclu¬ 
sively licensed to Auto-Ordnance for military weapons, 
covers the Lyman compensators sold to the Navy. 

First, the compensator in evidence (PI. Ex. 7; Tr. 84) 
bears a number of patent markings, including 1,636,357 
and 1,773,260. 

Second, patent 1,773,260 specifically states that the de¬ 
vice shown therein is an “ improvement ” over 1,636,357. It 
is a general rule that an improvement patent, such as 
this, includes the invention of the basic patent and is 
covered thereby, so that the improved device cannot be 
manufactured without infringement of the basic patent. 
Walker on Patents, {Belter*s Edition ), Vol. 3, p. 1692, 

“A device which embodies the principles of a basic 
patent as well as one for an improvement infringes 
both.” (Wine By. Appliance Co. v. Baltimore & O. R. 
Co., 78 F. (2d) 312, 316, C. C. A. 4 (1935).) In 
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Cochrane v. Deener, 94 U. S. 780, 787, 24 L. Ed. 139, 
141 (1877) the rule was stated: 

‘ One invention may include within it many others, 
and each and all may be valid at the same time. 
This only consequence follows that each inventor 
is precluded from using inventions made and 
patented prior to his own, except by license from 
the owners thereof. His invention and his patent 
are equally entitled to protection from infringe¬ 
ment, as if they were independent of any connec¬ 
tion with them.’ 

In Cantrell v. Wallick, 117 U. S. 689, 694, 29 L. Ed. 
1017, the rule was stated: 

‘Two patents may both be valid when the sec¬ 
ond is an improvement on the first, in which 
event, if the second includes the first, neither of 
the two patentees can lawfully use the invention 
of the other without the other’s consent.” 

Moreover, it is fundamental that the grant of a later 
patent raises no presumption that the device shown therein 
is free of infringement of earlier patents. Walker on 
Patents. ( Deller , s Edition ), Vol. 3, 1758, 

“The broad statement is frequently made that the 
grant of a subsequent patent raises a legal presump¬ 
tion of patentable difference from an earlier pat¬ 
ented invention. (Citing cases) But there is no pre¬ 
sumption that the subsequently granted patent does 
not infringe the earlier patented invention.” 

In Freeman v. Alt vat er, 66 F. (2d) 506, the Circuit Court 
of Appeals for the Eighth Circuit said, 

“ # * * We think that the correct rule is that the 
issuance of the patent to Altvater merely raised a 
presumption of the existence of a patentable differ¬ 
ence, and not a presumption of non-infringement.” 

In Sanitary Refrigerator Company v. Winters , 280 U. S. 
30, the Supreme Court said, 
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“Nor is the infringement avoided, under the con¬ 
trolling weight of the undisputed facts, by any pre¬ 
sumptive validity that may attach to the Schrader 
patent by reason of its issuance after the Winters and 
Crampton patent/ * 

The compensator of 1,636,357, consists essentially of a 
device mounted on the end of the gun muzzle, having an 
interior larger than the muzzle bore and constituting an 
expansion chamber for the gases issuing from the muzzle. 
The device has a restricted outer end, termed a com¬ 
pression chamber. In the top and sides of the compen¬ 
sator body, there are a plurality of slots indicated at 15, 
30, and 35 in the drawings. 

The slots 15 along the top of the compensator are for 
the purpose of preventing the gun from climbing or kick¬ 
ing upwardly when fired. The reaction of powder gases 
escaping through these slots counteracts the normal up¬ 
ward kick, but, in this case, we are not concerned with 
these slots. 

The other two sets of diametrically opposite slots 30 
and 35, best shown in Figure 6 of the patent, however, are 
of paramount importance. 

The specifications of the patent, page 2, col. 2, lines 
81-130 explains their purpose. The gases issuing through 
the diametrically opposed slots set up diametrically op¬ 
posed forces, which tend to reduce recoil or kick and to 
steady the gun, eliminating vibrations and bend or swing 
in any direction. In claims 15 to 19 of the patent, the 
function of the slots is described as being to release the 
expanded gases under pressure in a plurality of direc¬ 
tions to oppositely counteract the movement of the muzzle 
in a plurality of directions. 

The action of practically identical, diametrically op¬ 
posed slots is more fully described in the later Cutts pat¬ 
ent 1,773,260, which admittedly covers the Lyman com- 


18 


pensator. The patent describes the vibrations set up in 
an ordinary gun barrel, as the result of the explosion of 
the powder charge, which tends to cause the barrel to bend, 
swing, or vibrate, thereby making the projectile deviate 
from the normal course in alignment with the normal 
muzzle axis. 

The compensator of this patent, adapted particularly for 
shotguns, differs from the one shown in the ’857 patent, 
but it should be noted that it also includes opposed sets of 
slots 25 shown in Figures 1 and 3. 

The patent states (p. 4, line 81): 

“The plurality of openings 25 in the walls of the 
expansion chamber 6 are in accordance with the simi¬ 
larly disposed ports described in the above-mentioned 
patents (including 1,636,357) and are for the purpose 
of releasing the gases of combustion as they emerge 
from the muzzle of the gun. ,, 

Thus, the oppositely disposed ports in both patents are 
for the same purpose, produce the same result, and are 
patentablv identical. 

Certainly, one of the features in the later Cutts patent 
1,773,260, and in the Lyman compensator which it ad¬ 
mittedly covers, is the use of these diametrically opposed 
slots, to reduce recoil or kick and to reduce the swing and 
bend errors or vibrations in the gun muzzle. 

Another feature of 1,773,260 was the use of the end piece 
8 which provides compression and re-compression chambers 
for the shot dispersed in the first chamber 5, to bring 
the shot back into a compacted mass, before being dis¬ 
charged from the end. 

The last-mentioned feature was the real “improvement” 
or “addition” of the shotgun compensator patent, since 
the opposed slots 25 were old and had already been pat¬ 
ented broadly in the 1,636,357 patent. The opposed slots, 
arranged in substantially the same manner, obviously per- 


19 


formed the same function in both patented constructions, 
and as far as they were concerned, it made no difference 
whether a solid projectile or a plurality of pellets were 
being fired. They still functioned to reduce recoil and 
to dampen vibrations or eliminate bend and swing errors. 

These opposed slots are broadly covered in claims 15-19 
of the 1,636,357. Although the patent shows the com¬ 
pensator in combination with a rifle or machine gun, it is 
not limited to weapons of this type, since the claims arc 
broad enough to cover the combination of such a com¬ 
pensator with any type of firearms, including a shotgun. 
The claims of a patent are the 4 * measure’* of the invent¬ 
ion (Walker on Patents, Deller’s Edition, Vol. 2, p. 1231) 
and the patent is not limited to the specific embodiment of 
the invention shown in the drawings and described in the 
specification. In American Anode v. Lee-Tex Products 
Corp., 136 F. (2d) 581, 585, the Circuit Court of Appeals 
for the Seventh Circuit said: 

“There is no doubt that a patentee’s invention may 
be broader than the particular embodiment shown in 
his specification. A patentee is not only entitled to 
narrow claims particularly directed to the preferred 
embodiment, but also to broad claims which define 
the invention without a reference to specific instru¬ 
mentalities. Smith v. Snow, 294 U. S. 1, 55 S. Ct. 
279, 79 L. Ed. 721.” 

Claims 15-19 of 1,636,357 are not limited as to the type 
of weapon with which the compensator, having the dia¬ 
metrically opposed slots, is used, but simply define the 
structural features of the compensator, in combination with 
a “firearm”, broadly. Obviously, a shotgun is a “fire¬ 
arm”. 

Claim 19 of patent 1,636,357, the most limited of the 
group under consideration, may be applied to, and there¬ 
fore covers the structure of the shotgun compensator of 
1,773,260 as follows: 
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In a firearm provided with a muzzle (1) the com¬ 
bination of an expansion chamber (5) to receive the 
gases of explosion as they emerge from said muzzle, 
means associated with said chamber to increase the 
pressure of the expanded gases (conical surfaces 10 
and 11 formed in member 8); and means comprising 
a plurality of apertures (25) further associated with 
said chamber and arranged in a plurality of groups 
(two opposed groups 25 in Figure 3) to release the 
expanded gases under pressure in predetermined di¬ 
rections (the gases are released in opposite directions) 
to oppositely counteract the movement of said muzzle 
in a plurality of directions. (The oppositely directed 
reacting forces of the escaping gases do just this.) 

Claims 15-18 of 1,636,357 are all broader and cover pat¬ 
ent 1,773,260 in the same way. Hence, it follow’s that the 
Lyman-Navv compensators w’ere w’ithin the field exclu¬ 
sively set apart to Auto-Ordnance, if they w’ere “military” 
weapons or ordnance of any kind”, (Paragraph “First” 
Plaintiff’s Exhibit A; Jt. App. 4) and royalties paid to 
Cutts by Lyman w’ere for the use of patent 1,636,357. 
Therefore, plaintiff is entitled to his share of these royal¬ 
ties, under the Agency Agreement. 

As previously stated, the compensator in evidence 
(Plaintiff’s Exhibit 7; Tr. 84) bears a number of patent 
markings, including 1,636,357 and 1,773,260. It would be 
improper to apply the 1,636,357 marking to the compensa¬ 
tor, if the patent did not cover it. 

R. S. 4900 (35 U. S. C. 49) specifies that it shall be the 
duty 7 of all persons making or vending any patented article 
to give notice that the same is patented by fixing thereon 
the word “patent” together with the number of the pat¬ 
ent, while Section 4901 (35 U. S. C. 50) provides a penalty 
against a person falsely marking an article “patented”, 
when not covered by the patent, if done for the purpose 
of deceiving the public. 
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From a simple consideration of the specifications and 
claims of patents 1,636,357 and 1,773,260, it is abundantly 
clear that Cutts was mistaken in his testimony, quoted 
above, to the effect that the Lyman compensators were 
not covered by patent 1,636,357. The claims of the patent 
cover quite broadly the diametrically opposed slots in the 
compensator body, and the Lyman compensators have such 
slots. 

The fact that a second patent (1,773,260) was granted 
for shotgun compensators and the like, has absolutely no 
bearing on the question of whether or not the device shown 
therein is within the scope of the earlier patent, since, 
under the authorities noted above, the grant of a patent 
raises no legal presumption of non-infringement of an 
earlier patent. This question of infringement must be de¬ 
termined exclusively on the basis of the claims of the 
earlier patent, which ‘ * measure ’ ’ the invention thereof. 
From the foregoing analysis, it is clear that the compen¬ 
sator of the later patent is within the scope of the claim 
of the earlier and is, therefore, an infringement thereof. 

The alleged shotgun patents being a mere refinement of 
the basic patents which, together with any refinements 
thereon, have been under license to Auto-Ordnance, Ap¬ 
pellant is justly entitled to the stipulated commission upon 
income received by appellees from the commercial use 
thereof for military purposes. Whether appellant did or 
did not render any services for Lyman in this connection 
is a matter of no legal significance. The Finding made 
by the Court (Finding No. 13; Jt. App. 31) that appellant, 
plaintiff below, has never performed such services for ap¬ 
pellees or for Lyman is hardly pertinent to the decision. 
Appellant’s right to compensation is dependent on the re¬ 
ceipt of income by appellee, and not upon services rendered 
by him to the appellee. Moreover, appellant’s uncontra¬ 
dicted testimony has been to the effect that he did promote 
the sale of the shotgun compensator (Jt. App. 76). 
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The findings of fact, relating to the patents involved 
herein, framed by the Court below in this cause (No. 2; Jt. 
App. 26. No. 3; Jt. App. 27. No. 9; Jt. App. 29) are 
clearly erroneous. In the light of the authorities herein¬ 
before cited it is apparent that there were no distinct and 
separate patents applicable to compensators for shotguns 
as distinguished from compensators to be attached to rifles 
for military purposes. It is of the utmost significance 
that the patent number 1,636,357, the same being the basic 
patent, is imprinted and appears on the “shotgun compen¬ 
sators” which Lyman sold to the Navy. Furthermore, if 
the question of the scope of rights granted by appellees to 
Lyman and Auto-Ordnance, respectively, be deemed to be 
a question of fact, it was one upon which expert testimony 
should have been received by the Court. Experts may be 
examined to explain the state of the art, models and draw¬ 
ings exhibited in connection with such questions, and they 
are permitted to point out the difference or identity of the 
mechanical device under judicial scrutiny. Winans v. N. Y. 
and E. R. Co., 21 How. (U. S.) 88, 16 L. Ed. 68; Corning 
v. Burden, 15 How. (U. S.) 252, 14 L. Ed. 683. 

In the case at bar, appellant has tendered such testi¬ 
mony to aid the trial Court on this particular. This offer 
of evidence was refused notwithstanding the Courts ex¬ 
pression of doubt as to whether the alleged shotgun com¬ 
pensator patent was a refinement of the patents granted to 
Auto-Ordnance for military purposes (Jt. App. 48; 74-75). 
Substantial legal authority’ has depreciated the tendency 
which some courts have shown in arrogating to themselves 
the right to decline to receive expert opinion in matters in¬ 
volving technological data and knowledge. 2 Wigmore 
Evidence, (3rd ed. 1940) sec. 662. 
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CONCLUSION 

Upon the facts shown in the Record herein and the law 
thereunto applicable, it is respectfully prayed that the 
Judgment below should be reversed. 

William H. Matthews 
Bowen Building 
H. Max Ammerman 
Investment Building 
Irving Wilner 
Bond Building 
Washington, D. C. 

Attorneys for Appellant. 
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Lawrence E. deS. Hoover, 
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COUNTERSTATEMENT OF THE CASE 

The appellees, defendants below, are the owners of vari¬ 
ous patented devices generally known as “Cutts Compen¬ 
sator”. A number of Cutts Compensators were invented 
and adapted for use on rifles (designed for military or 
sporting purposes), machine guns and shotguns. The 
shotgun compensator device resulted from two separate 
patents known as patents no. 1773260 and no. 2098617; 
and were designed for skeet and clay pigeon, target and 
trap shooting. All of the patents, including the shotgun 
compensator patents, were issued between November 1926 
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and July 1939, a number of years prior to the contracts 
entered into between appellees, Auto Ordnance Corpora¬ 
tion and the appellant, which contracts were entered into 
in January and April 1941, respectively, (App. 3, 15; Exs. 
A and B). 

The shotgun compensator is a device designed for a gun 
firing a plurality of pellets and is different from the com¬ 
pensator patents designed for rifles and machine guns 
which are for weapons firing single projectiles. The shot¬ 
gun compensator, moreover, was not designed for a mili¬ 
tary shotgun known as a “riot” or “sawed-off” shotgun. 
The latter type of weapon, w r hile adapted to fire buckshot, 
is generally equipped for bayonet attachment; whereas the 
Cutts Compensator for shotguns was designed for and 
used only on the sporting type shotgun referred to above 
(App. 26, 27). 

In June 1929, the appellee, Richard M. Cutts, Jr., and 
his late father entered into a contract with Lyman Gunsight 
Corporation, which is still in effect. 

The Lyman contract granted that firm a license to manu¬ 
facture and sell compensators for sporting rifles as distin¬ 
guished from military rifles; and also granted Lyman the 
exclusive rights to manufacture and sell shotgun compen¬ 
sators, without limitation as to sales or the ultimate use to 
which such compensators might be put. (App. 93, Ex. 4) 

On the other hand, the Auto Ordnance contract (made 
in January 1941, more than 11 years after the Lyman con¬ 
tract) granted a license to manufacture and sell compen¬ 
sators designed for machine guns and military rifles. The 
shotgun compensator patent was purposely excluded from 
the Auto Ordnance contract. As a matter of fact, Auto* 
Ordnance sought a license from appellees to manufacture 
and sell the shotgun compensator which was refused be¬ 
cause of the Lyman contract. Moreover Auto Ordnance 
and their officers, including McGuire, its President and the 
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appellant Hoover, at that time a vice-president of Auto 
Ordnance, were fully advised by appellees and knew of the 
exclusive license theretofore granted Lyman with respect 
to shotgun compensators. The only compensator which 
both Lyman and Auto Ordnance were authorized to manu¬ 
facture and sell was the rifle compensator: Lyman having 
been given the right to make and sell rifle compensators 
designed for sporting-type rifles, and Auto Ordnance hav¬ 
ing been given the right to make and sell rifle compensators 
designed for military-type rifles (App. 27-29). The sale 
of these rifle compensators does not form the basis of any 
claim by appellant Hoover in this proceeding. 

Shortly after the Auto Ordnance contract of January 
1941, appellant and appellees entered into an agreement 
(App. 83, Ex. 2), at a time when appellant Hoover was 
Vice-President of Auto Ordnance. The Hoover contract 
was predicated upon the Auto Ordnance contract and gave 
Hoover a 20% commission on all royalties received by ap¬ 
pellees from Auto Ordnance. Hoover continued his em¬ 
ployment with Auto Ordnance until January 1, 1942 when 
he embarked on his agency for appellees. 

When appellee, Richard M. Cutts, Jr., while a Colonel 
in the Marines, was about to depart for active duty in 
July 1944, he gave appellant a power of attorney (App. 
83, Ex. 2) which authorized Hoover to represent appellees 
in promoting the compensator patents granted under the 
Auto Ordnance contract but excluding the shotgun com¬ 
pensator patents licensed to Lyman. (App. 30) 

There was never any change in the design or manufac¬ 
ture of the shotgun compensators by Lyman (except for 
slight variation when made of aluminum instead of steel); 
they are identically the same shotgun compensators which 
Lyman has always manufactured since the original license 
agreement. It so happened that during the recent war, 
Lyman received orders from the Springfield Ordnance 
District and sold shotgun compensators to the govern- 
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ment; and these compensators were used on the same types 
of shotguns designed for clay pigeon, sheet and trap 
shooting. (App. 30) 

The various contracts definitely contemplated that Lyman 
could manufacture and sell shotgun compensators to any¬ 
one; and that Auto Ordnance could manufacture and sell 
only compensators designed for machine guns and mili¬ 
tary rifles. It was not contemplated by the parties to these 
contracts either that the licensees were to control the sale 
of or the use to which these various compensators ulti¬ 
mately might be put, or that the sale of shotgun com¬ 
pensators by Lyman to the government would infringe 
upon or violate in any manner the Auto Ordnance con¬ 
tract. Moreover appellant never performed any service to 
the appellees or Lyman in connection with the promo¬ 
tion, manufacture or sale of the shotgun compensators 
manufactured by Lyman. (App. 26-32) 

The action of the appellant in the court below was predi¬ 
cated upon the theory that the sale by Lyman to the 
government automatically converted the shotgun compen¬ 
sator into one designed for military purposes; that these 
sales violated and infringed upon the terms and pro¬ 
visions of the Auto Ordnance contract; and, even though 
appellant rendered no service in connection with the Lyman 
contract, he claimed a 20% commission of the royalties 
received by appellees from the sale of shotgun compen¬ 
sators by Lyman to the government. 

Upon this posture of the case, after a full hearing in 
the lower court, a judgment was rendered in favor of 
the appellees. 


SUMMARY OP ARGUMENT 


1. Appellant’s rights are dependent upon the terms 
and provisions of the Auto Ordnance contract. Since 
Lyman was given exclusive rights to manufacture and 
vend the shotgun compensators, and Auto Ordnance had 
no such rights to the shotgun compensator patents, appel¬ 
lant has no semblance of a claim to royalties received by 
appellees from Lyman. 

2. The use to which shotgun compensators were put 
by the ultimate consumers thereof has no bearing upon 
the obligations of the parties under the contract, since 
the respective licensees of appellees were not restricted 
or limited to the ultimate sale or use of the compensators, 
but they were limited to the manufacture and sale of Cutts 
Compensators according to specified patents. 

3. Lyman’s contract was made years before that of 
Auto Ordnance and Hoover. The latter knew of Lyman’s 
exclusive rights with respect to shotgun compensators. 
Therefore, appellant’s arguments relative to patent law, 
basic patents or refinements and improvements of patents, 
can have no application in the case at bar. 

4. Appellant has failed to demonstrate that findings of 
lower court are “clearly erroneous”. The trial court’s 
decision is amply supported by the evidence and should 
not be disturbed. (Rule 52, F. R. C. P.) 
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ARGUMENT 

I 

The Contracts Involved Are Clear and Unambiguous, and 
Appellant Has No Claims Thereunder 

Appellant’s first argument apparently resolves itself 
into this proposition: Since the shotgun compensators 
were sold to the United States Government and may have 
been used by the Navy in its aerial gunnery training pro¬ 
gram, therefore, they were used “on military weapons” 
or for “military purposes” and the Auto Ordnance con¬ 
tract rather than the Lyman contract governs the rights 
of the parties. Appellant maintains this erroneous con¬ 
ception despite the plain and unambiguous terms of the 
various contracts, which were supported by uncontro¬ 
verted testimony in the Court below. 

It may be that while appellant was Vice-President of 
Auto Ordnance at the time when its contract was entered 
into with appellees, he had some mental reservations with 
respect to the sale of shotgun compensators to the United 
States Government. However, it is a well-established 
principle that the construction of a contract does not 
depend upon what either party thought, but upon what 
both agreed. ( National Bank of the Metropolis v. Ken¬ 
nedy, 84 U. S. 19, 21 L. Ed. 554; Earten v. Loffler, 29 App. 
D. C. 490, aff’d. 212 U. S. 397, 53 L. Ed. 568.) The courts 
cannot make a new contract for parties who have already 
entered into one of a different tenor, (Waters v. Kopp, 34 
App. D. C. 575, U. S. v. Cunningham, 75 U. S. App. D. C. 
95, 125 F. 2d 28). Despite Hoover’s attempt to pervert 
the terms of the Auto Ordnance contract, there is not even 
a scintilla of evidence which would remotely suggest that 
the parties ever contemplated or intended that the appel¬ 
lant Hoover should receive any benefits from the Lyman 
contract under which he did not and could not operate. 
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It is apparent, therefore, to quote from the conclusions 
of the lower court, that: 

1 ‘The interpretation of the contract hereinabove dis¬ 
cussed contended for by the plaintiff (appellant) would 
do violence to the plain and unambiguous terms and 
provisions of these contracts, and would result in a 
tortured construction never contemplated by the par¬ 
ties thereto.’’ (App. 32) 

n 

Appellant’s Claim Not Determined by Ultimate Use of 
Shotgun Compensator. 

Whether the shotgun compensators sold by Lyman to 
the United States Government were sold or used for mili¬ 
tary purposes can have no bearing upon the rights and 
liabilities of the parties to the contracts involved; except, 
however, it is plain that Lyman had the exclusive right 
to manufacture and sell shotgun compensators, while lim¬ 
ited in the manufacture and sale of rifle compensators to 
rifles designed for sporting purposes. A different situa¬ 
tion would be present had Lyman sold rifle compensators 
to the United States Government for use on military rifles ; 
but we are not concerned with any such problem in this 
case. The lower court concluded that the word 1 ‘ designed ’ ’, 
as used in the contracts involved, was an engineering term 
and had nothing to do with the ultimate use to which 
compensators were to be put. (App. 32) 

Appellant is hardly in a position to extract isolated 
words from the context of the various documents involved 
in disregard of all the terms and provisions thereof and 
the uncontradicted evidence of the parties evidencing an 
intention contrary to any such artificial restrictions. The 
contracts are clear and free of ambiguity. The rights and 
obligations of the parties are defined by precise terms, and 
the courts, much less the appellant, are not at liberty to 
disregard words used by the parties descriptive of the 
subject matter (in this case specified patents) or of any 
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material incident or to insert words which the parties did 
not nse. (U. S. v. Cwmingham, Supra.) 

Neither the lower court nor this Court is called upon to 
decide when an article assumes a “military” character. 
Auto Ordnance was never authorized nor licensed by the 
appellees to manufacture and sell shotgun compensators; 
and the appellant is bound by the terms and provisions of 
the Auto Ordnance contract excluding as it did any rights 
to manufacture or sell shotgun compensators. 

in 

Pater i Law Principles Inapplicable—Rights Clearly De¬ 
fined by Contracts Designating Compensator Rights 
to Licensees. 

The argument embodied in appellant’s third point can 
• have no application to this proceeding since we are not 
concerned with “basic” patents or “refinements and im¬ 
provements” of patents issued to appellees. It should be 
noted however that in the entire discussion of the patents 
contained in appellant’s brief (pp. 13-22) no reference is 
made to the fact that all of the patents owned by the ap¬ 
pellees had been issued to and owned by them long before 
the Auto Ordnance and Hoover contracts came into 
existence. These various patents were issued between No¬ 
vember 1926 and July 1939 while the appellant’s contract 
with the appellees did not come into existence until 1941. 
The parties to the Lyman and Auto Ordnance contracts 
carefully designated the specific patents to which the re¬ 
spective contracts were applicable, as a result of which 
Lyman had the exclusive right to manufacture and vend 
the compensators for sporting firearms and shotguns; 
while Auto Ordnance had the exclusive right to manu¬ 
facture and sell machine gun compensators and compen¬ 
sators for rifles designed for military weapons. Appellant 
Hoover and Auto Ordnance as well as Lyman were well- 
aware of the respective agreements, and that the purpose 
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of these agreements was to divide the field as to the desig¬ 
nated compensators. 

Whether appellant’s argument assumes the color of 
claiming patent infringements or illegality of any of these 
patents, and whether one patent preceded others in point 
of time can have no bearing whatsoever on the question 
involved. It is sufficient that Auto Ordnance and, there¬ 
fore, Hoover were excluded from any rights under the 
shotgun compensator licenses, and that Lyman had the sole 
and exclusive right to manufacture and sell these shotgun 
compensators. Moreover, by the terms of the Lyman con¬ 
tract, appellees could not engage appellant’s services to 
promote the shotgun compensators since Lyman had all¬ 
exclusive rights to manufacture and vend these compen¬ 
sators. (App. 94-95.) 

The record seems to deny the concluding claim at the 
bottom of page 21 of appellant’s brief that, “Moreover, 
appellant’s uncontradicted testimony has been to the effect 
that he did promote the sale of the shotgun compen¬ 
sators”; for, at page 76 of the appendix appellant testified: 
“I did nothing for Lyman to promote the sale of Lyman 
manufacture. I did nothing, but I did endeavor to pro¬ 
mote the sale of compensators on shotguns for the Army, 
but I did not do it with the idea of doing it for Lyman 
on his contract”. 

i 

Appellant can have no complaint with respect to testi¬ 
mony of the so-called expert witness which he now claims 
should have been received by the trial court. This wit¬ 
ness, C. Willard Hayes, a patent lawyer, testified fully 
with respect to all questions that were posed for him (App. 
44-49). While there may have been some indication that 
the lower court would not accept an opinion from a patent 
lawyer, appellant was given every opportunity to present 
any witness he so desired (App. 73-75); and counsel for 
appellant did not make any proffer of any further testi¬ 
mony or any other witness than that indicated by the 
record herein. 
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IV 

Appellant Fails to Demonstrate Error in Lower Court’s 
Findings 

This case involves the rights and obligations of the 
parties as defined by the agreements in evidence. The 
findings and conclusions of the lower court are clearly 
supported by the evidence. This is essentially a fact case 
and the findings of the lower court are entitled to great 
weight. Appellant does not seriously contend, apparently, 
that the findings of fact are clearly erroneous, but on the 
contrary it seems apparent from appellant’s brief that he 
concedes there is ample evidence to support the lower 
court’s findings. His only quarrel appears to be that the 
conclusions of that court were erroneous. 

This case was carefully tried below. Both sides had 
ample opportunity to, and did, produce much evidence for 
the consideration of the lower court. The testimony in its 
essential particulars was uncontroverted. It would be im¬ 
possible for appellant to point to any particular fact in the 
record which would indicate that the "findings of the trial 
court were clearly erroneous—indeed, from a review of 
the record, the inescapable conclusion is that the action 
of the lower court was clearly right. (Rule 52, F. R. C. P.) 

The contracts and the evidence submitted in support 
thereof clearly defined the essential facts: that Lyman 
was given the exclusive right to make and vend shotgun 
compensators; that Auto Ordnance was excluded from such 
rights and, Hoover’s contract being predicated on the Auto 
Ordnance contract, appellant was bound by those terms 
and had no right or semblance of a claim to the royalties 
received by appellees from Lyman for the sale of shotgun 
compensators by Lyman, whether to the Government or 
any other purchaser. 


» 
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Therefore this case should be decided on the authority 

of Elm Corporation v. Rosenthal Jewelry Company (_ 

U. S. App. D. C., 161 F. 2d 902, decided May 26, 1947) 

wherein this Court said: 

“This case being essentially one of fact, great 
weight is to be given the findings of the lower court, 
where the case- was tried on oral evidence before the 
court without a jury. Rule 52, F. R. C. P., provides: 
‘Findings of fact shall not be set aside unless clearly 
erroneous, * * V It is not our function to retry 
those facts on appeal. Not only do we find the court’s 
findings supported by ample evidence and not clearly 
erroneous, but we find the court’s conclusions of law 
based on these findings of fact and his views expressed 
in his memoranda opinions in complete accord with 
our views on the matter.” 

CONCLUSION 

The decision of the lower court was clearly right since 
the contracts involved are clear and without ambiguity. 
Appellant’s contentions made before the lower court as 
well as here are unreal and without basis in fact or law. 
There is no warrant in the record to support appellant’s 
argument, and the decision of the lower court should be 
affirmed with costs. 

Respectfully submitted, 

C. Leo DeOrsey 
Maxjeice Friedman 

National Savings & Trust 
Building 

Washington 5, D. C. 

Attorneys for Appellees 


